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Bank Liable Where Known Trust Funds Are Applied 
In Satisfaction of Personal Debts of Trustee 


A bank in which trust funds are deposited ordinarily in- 
curs no liability, where such funds are withdrawn by the trustee 
and applied by him to purposes which are violative of the trust. 


A bank, which applies known trust funds on deposit with 
it, in satisfaction of personal debts owed it by the trustee or 
another, which funds are wrongfully taken by the trustee from 
the trust account for that purpose, unites and participates in 
the breach of trust, and such funds may be recovered from it 
by one who has the right, ability and capacity to maintain an 
action therefor. 

A statute of limitations does not begin to run in favor of a 
bank which has united and participated in a breach of trust, 
until such breach is, or in the nature of the circumstances ought 
to have been, discovered by one who has the right, ability and 
capacity to sue for the wrong done. Schofield v. Cleveland 
Trust Co., Supreme Court of Ohio, 78 N. E. Rep. (2d) 167. 
The following is the opinion of the court: 


Action by Douglas F. Schofield, trustee, against the Cleveland 
Trust Company and others to recover from the trust company on the 
theory that as depository of trust funds it had participated with the 
original trustee and another in diversions of the trust funds. From a 
judgment of the Court of Appeals, 72 N. E. 2d 122, affirming a judg- 
ment of the Court of Common Pleas in favor of the plaintiff, 9 Ohio 
Supp. 159, the plaintiff appeals. — 

Judgment reversed in part and affirmed in part. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) 





430 THE BANKING LAW JOURNAL 


Levi T. Scofield, widower, of the city of Cleveland, died testate on 
February 25, 1917. His will provided in part as follows: 

“Item II. I give, devise and bequeath to my son, William Marshall 
Scofield, and his successors as hereinafter provided, my block of real 
estate, known as the Schofield Building, situated at the corner of Eu- 
clid avenue and East Ninth street, in the city of Cleveland, Ohio, in 
trust, however, for the following purposes: 


“Item VII. The trust estate hereinbefore granted shall continue 
in the above named trustee, and his successors, until the youngest of 
my grandchildren living at the time of my death, shall arrive at the 
age of thirty (30) years; until which time I declare that no transmis- 
sible interest in said trust property, or in the income thereof, shall be 
vested in any of my aforesaid children or grandchildren, or their issue.” 


There were three grandchildren of Levi T. Scofield, ultimate bene- 
ficiaries of the trust, viz., Douglas F. Schofield, who became 21 years 
of age on August 3, 1931, Josephine S. Thompson, who became 21 
years of age on September 14, 1933, and Mary Scofield, who became 
21 years of age on March 28, 1939. 

William M. Scofield, the original trustee, resigned his office on April 
22, 1935, and on April 25, 1935, the Probate Court of Cuyahoga 
county appointed Douglas F. Schofield successor trustee of the trust 
created by the will of Levi T. Scofield. 

In December of 1935, Douglas F. Schofield, as trustee, commenced 
an action at law in the Court of Common Pleas of Cuyahoga county 
against The Cleveland Trust Company, an Ohio banking corporation, 
hereinafter called “the bank,” to recover from, it a sum in excess of 
$1,000,000 with interest. 


In essence, the fifth amended petition alleged that during the years 
1917 to 1935, inclusive, the bank, the depository of the funds of the 
Levi T. Scofield trust estate, which funds consisted of rentals derived 
from the Schofield Building, knowingly aided and participated with 
William M. Scofield, the original trustee, and Sherman W. Scofield, son 
of Levi and long-time manager of the Schofield Building, their agents 
and representatives, in diverting certain of the trust funds to the 
personal use and benefit of William and Sherman Scofield and to other 
purposes which were violative of the trust. 


Answering, the bank denied “each and every allegation contained 
in the fifth amended petition not hereinbefore expressly admitted to be 
true” and averred that the alleged cause of action asserted against it 
“is barred by the statute of limitations.” 

A reply was filed and the issues were joined. 

Upon the trial of the cause much evidence and many exhibits were 
introduced. The judge who heard the controversy, being requested! to 
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do so, made “Findings of Fact and Conclusions of Law,” which were 
complete and comprehensive. 

In paragraph numbered 14 of the “Findings of Fact,” a general 
finding was made as follows: 

“The defendant bank had actual knowledge that the funds de- 
posited) in all the accounts—. . . for the estate of Levi T. Scofield, 
deceased—were trust funds, but in the handling and disbursing of 
funds from such accounts containing Schofield Building funds the de- 
fendant bank acted in good faith and did not have any actual knowl- 
edge of the use of funds for nontrust purposes and did not have knowl- 
edge of any facts which could make it guilty of bad faith.” 

In disposing of this case we consider two items of particular 
importance. . 

(1) The evidence showed and the trial court found that William 
M. Scofield and Sherman W. Scofield borrowed from the bank at vari- 
ous times, upon promissory notes signed by them, the aggregate 
sum of $11,922.69, representing real estate and commercial loans for 
their personal advantage, and that such indebtedness was repaid by 
checks drawn on funds of the trust estate. Moreover, the evidence 
showed and the trial court found that “Sherman Scofield maintained 
his own commercial account at the defendant bank and a total of 
$19,683.42 of the funds of the trust were used for deposit in Sherman’s 
personal account for the correction of overdrafts therein.” 

Commenting on these matters, the trial court said in its “Find- 
ings of Fact”: 

‘While the bank was chargeable with notice, when these checks were 
presented to it in payment upon notes or for deposit in the overdrawn 
account, that trust funds were being used in payment of the personal 
obligations of William and Sherman, it had no knowledge that such 
payments were wrongfully made or that such payments were in breach 
of trust. All such payments on the notes and overdrafts were made 
more than four years prior to the commencement of this action, the 
last of them [having been] made on March 13, 1931.” 


In its “Conclusions of Law,” covering the above transactions, the 
trial court stated: 


‘When checks upon the trust funds were tendered to and accepted 
by the bank in discharge of obligations of William or Sherman to the 
bank, the bank was chargeable with notice that trust funds were being 
used for a personal purpose and, except for the statute of limitations, 
is liable to the plaintiff for such sums so used. Such sums include 
$11,922.69 received by the defendant in payment of the commercial 
and real estate loans to William and Sherman Scofield, and also $19,- 
683.42 of checks deposited in the personal account of Sherman Sco- 
field maintained at the defendant bank, which operated to cure over- 
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drafts in such sum. However, since all of these transactions occurred 
more than four years prior to the commencement of this action, re- 
covery from the bank for all such sums is barred by the statute of 
limitations, General Code 11224(4).” 

(2) The other item concerns the payment of $10,000 by the bank 
to the Warner & Swazey Company of Cleveland in satisfaction of a 
promissory note which William and Sherman Scofield had signed with 
others as makers. Such payment was effected less than four years 
before the commencement of the present action, by applying to the 
indebtedness at two different times the proceeds of two checks for 
$5,000 each made payable to the order of “Wm. M. Scofield, trustee 
of the estate of Levi T. Scofield.” 

With respect to this transaction, the trial court said, in its ““Conclu- 
sions of Law”: 

“. . . since the bank was an actual trustee for the collection of the 
Warner & Swasey indebtedness, its duties were higher than those as a 
mere depository of trust funds and while no bad faith can be attributed 
to it, it had actual knowledge that the two trust checks were being 
used for the payment of the personal debt of the trustee and others, 
and is therefore liable for said principal sum of $10,000 with interest 
at 6% per annum upon $5,000 from May 6, 1932, and upon $5,000 
from July 28, 1932.” 

The judgment entry of the Court of Common Pleas reads as follows: 

“This cause came on to be heard upon the pleadings andi the evi- 
dence, and the arguments of counsel, and, a jury having been waived, 
was duly submitted to the court. 7 

“The court, pursuant to request of counsel duly made, having sepa- 
rately stated its findings of fact and conclusions of law herein, files 
them herewith and incorporates them herein and makes them a part 
of this journal entry. 

“The court, upon the issues joined, finds in favor of the plain- 
tiff and) against the defendant, The Cleveland Trust Company, with 
relation only to the so-called Warner & Swasey Transaction described 
in the pleadings and referred to in the findings of fact and conclusions 
of law in the sum of $10,000, with 6% interest upon $5,000 from May 
6, 1932, and 6% interest upon $5,000 from July 28, 1932. 

“It is therefore considered that the plaintiff recover from the de- 
fendant, The Cleveland Trust Company, the sum of $16,557.61, and 
costs herein, for which judgment is rendered.” 

Exceptions were taken to the judgment by both plaintiff and de- 
fendant, but the plaintiff-trustee alone took an appeal to the Court of 
Appeals on questions of law. That court affirmed the judgment below. 

Allowance of the motion to require the Court of Appeals to certify 
its record brings the case before this court for review. 
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Garfield, Baldwin, Jamison, Hope & Ulrich and Robert F. Lee, all 
of Cleveland, for appellant. 

Jones, Day, Cockley & Reavis, Leslie Nichols, George H. Rudolph, 
Frank C. Heath and Richard S. Douglas, all of Cleveland, for appellees. 


ZIMMERMAN, J.—The general rule pertaining to the liability 
of banks in connection with the misappropriation or misapplication by 
fiduciaries of trust funds deposited with such banks is stated in 7 
American Jurisprudence, 374, Section 520: 

“Although a bank may know or be charged with notice of the 
trust character of funds on deposit with it, yet it is not necessarily 
liable if such funds are withdrawn by the fiduciary and misappropri- 
ated by him. The contract between the bank and the depositor is that 
the former will pay according to the checks of the latter, and when 
they are drawn in proper form by a depositor upon an account stand- 
ing in his name as fiduciary, the bank is bound to presume that he is 
acting lawfully within the performance of his duty; in the absence of 
knowledge or notice to the contrary, the bank may and is bound) to 
assume that the fiduciary will appropriate the money, when drawn, to 
a proper use, and incurs no liability in making such payment. Even 
though @ fiduciary is drawing checks which the bank may surmise or 
suspect are for his personal benefit, it is bound to presume, in the 
absence of adequate notice to the contrary, that they are properly and 
lawfully drawn. It is not the business of the bank to administer the 
trust. To charge banks with the duty of supervising the administra- 
tion of trusts when, in the due course of business, they receive checks 
and drafts drawn by, or payable to and properly indorsed by, trustees 
or fiduciaries in their trust capacity, would place an unreasonable 
burden upon them and seriously interfere with commercial transactions. 
The law imposes no such duty upon them.” 

‘This court does not weigh evidence. The record in this case has 
been examined and we have come to the conclusion that competent evi- 
dence exists to support the determination and judgments below, ex- 
cept as concerns two matters. First, the acceptance and application 
by the bank of known trust funds in the amount of $11,922.69 to pay 
a personal indebtedness owed it by William and Sherman Scofield on 
real estate and commercial loans made to them, and, second, the ac- 
ceptance and application by the bank of the further amount of $19,- 
683.42 in known trust funds to cover overdrafts by Sherman Scofield 
on the personal account which he had at the bank. 

On the basis that the present action is “in tort at law” brought 
solely by the successor trustee and that the bank did not actually know 
that breaches of trust were involved in the tnansactions described! in 
the preceding paragraph, which breaches occurred more than four 
years before the commencement of the present action, the trial court 
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adjudged and the Court of Appeals agreed that the four-year limita- 
tion prescribed by Section 11224(4), General Code, operated in favor 
of the bank to defeat these claims. 

Application was made of the rule that an action barred by a statute 
of limitations against a trustee who is vested with the legal title to the 
trust property and while so vested had the power to sue is likewise 
barred against a successor trustee or the beneficiaries, as the case may 
be, notwithstanding the beneficiaries were under disability during the 
period of limitation. 34 American Jurisprudence, 291, Section 375; 53 
Corpus Juris Secundum, “Limitations of Actions,” § 19; 3 Scott on 
Trusts, 1777, Section 327 et seq. Veazie v. McGugin, 40 Ohio St. 
365, 375. 

To this general rule, however, there are several exceptions. 

For example, the general rule is inapplicable and a successor trus- 
tee or the beneficiaries are not barred where a trustee has wrongfully 
disposed of trust property and is unable or unwilling to bring suit for 
its recovery. 53 Corpus Juris Secundum, Limitations of Actions, § 19; 
4 Bogert on Trusts & Trustees, § 955. : 

Neither does the general rule apply in an action against one who 
has united or participated with a trustee in a breach of the trust, the 
defendant in such case becoming a trustee ex maleficio. In a situation 
of that kind, a statute of limitations does not begin to operate until 
the breach of trust is, or in the nature of the circumstances ought to 
have been, discovered by one who has the right, ability and capacity 
to sue. Hall v. Windsor Sav. Bank, 97 Vt. 125, 121 A. 582, 124 A. 
593. See, also, American Nat. Bank of Enid v. Crews, 191 Okl. 53, 
126 P. 2d 733, and 2 Restatement of Trusts, 974, Section 327. 

The view also has been expressed that a statute of limitations does 
not run against beneficiaries where the trustee has wrongfully trans- 
ferred trust funds to another, who knows the character thereof, for the 
latter’s benefit. In these circumstances, the trustee is not representing 
or acting for the trust or the beneficiaries, but for the recipient of the 
funds and, therefore, the beneficiaries have no representative through 
whom they can be barred. Happy v. Cole County Bank, 338 Mo. 1025, 
93 S. W. 2d 870. 

A perusal of the record in the instant case plainly discloses that 
from the date of the death of Levi T. Scofield in 1917 up to and in- 
cluding a part of the year 1935, William M. Scofield, as trustee or 
purporting to act as such (he was not actually appointed by the 
Probate Court until 1926), and Sherman W. Scofield, as manager of 
the Schofield Building until the year 1932, were in full and complete 
control of collecting and disbursing the funds of the trust, and handled 
them about as they pleased. Other beneficiaries had little or no knowl- 
edge concerning the management and expenditures of such funds, and, 
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as has already been mentioned, three of the ultimate beneficiaries were 
minors during at least a part of the time the misappropriations and 
misapplications of the trust funds were being made. 

The fifth amended petition herein contains the following allegations: 

“Plaintiff says that he had no knowledge of the facts herein alleged 
concerning the Warner & Swasey agreement and matters in connection 
therewith until after filing of plaintiff’s second amended petition; that 
he had no knowledge or information concerning the affairs and admin- 
istration of said trust prior to the month of January, 1935; .. .” 

Evidence in the record substantiates such allegations with respect 
to both the successor trustee and other beneficiaries of the trust. 

We are in full accord with the proposition that a bank in which 
trust funds are deposited is not ordinarily liable for monies withdrawn 
and applied by the trustee to illegal purposes. Otherwise, the banking 
business would be perilous indeed. But where the bank knows or in 
particular instances has good reason to believe that a misappropria- 
tion of trust funds is being made, especially where the bank is the 
direct beneficiary of such misappropriations, it finds itself in a differ- 
ent position. 

“Tf a person has knowledge of such facts as would lead a fair and 
prudent man, using ordinary care and thoughtfulness, to make further 
inquiry, and he fails to do so, he is chargeable with knowledge which 
by ordinary diligence he would have acquired.” Mitchell v. First Nat. 
Bank of Hopkinsville, 203 Ky. 770, 263 S. W. 15. 


“The law seems to be well settled that where an individual at- 
tempts to pay his personal indebtedness out of the funds of a... 
trust by checks drawn against the funds of such .. . trust, the person 
who receives the same is put upon notice as to the right of the indi- 
vidual to pay his indebtedness out of the funds of the. . . trust and 
is bound at his peril to inquire as to the right of the individual so to do.’ 
Moneys so wrongfully received may be recovered.” Norristown-Penn. 
Trust Co. v. Middleton, 300 Pa. 522, 526, 150-A. 885, 886. 

Here, when William and Sherman Scofield toék trust funds, known 
by the bank to be such, and used such funds to pay their individual 
indebtedness to the bank with the co-operation of the bank, the latter 
is fairly chargeable with uniting and participating in a breach of the 
trust. 4 Bogert on Trusts & Trustees, § 955. 

In the case of Mook, Trustee, v. Akron Savings & Loan Co., 87 
Ohio St. 273, 101 N. E. 278, a trustee borrowed money from a savings 
and loan company, pledging as collateral security certain stock cer- 
tificates of the company which it knew belonged to the trust estate. 
The company also cashed other like certificates at the instance of 
the trustee, paid him the money and cancelled the certificates. The 
trustee used the money so obtained for his own purposes and died in- 
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solvent. In an action by the successor trustee against the company 
this court held as set forth in the third paragraph of the syllabus: 


“The company was a party to this breach of trust and conversion, 
and it must surrender to the plaintiff as successor in the trust, the 
pledged securities, and pay to him the value of those cancelled, with 
accumulated dividends and interest.” 

See, also, Shuster v. North American Mortgage Loan Co., 189 
Ohio St. 315, 344, 40 N. E. 2d 130, 143. 

“Generally, a bank which receives in payment of a fiduciary’s per- 
sonal indebtedness to it, or applies to an overdraft in his individual 
account, known trust funds transferred from the fiduciary’s trust 
account to his individual account, is liable to the fiduciary’s principal 
or cestui que trust for the money so received! or applied by it.” 145 
A. L. R. 448, Annotation, citing cases from a number of jurisdictions. 

A case in point is that of Pennsylvania Co. for Insurance on Lives 
v. Ninth Bank & Trust Co., 306 Pa. 148, 158 A. 251, 252. In the 
course of its opinion in that case the court remarked: 


“Tt is well settled that one who accepts a check drawn on a trust 
account to the order of the trustee in payment of a personal debt of 
the trustee is liable to the beneficiary if the trustee has committed a 
breach of his obligation. . 

“The defendant having received trust property from a trustee with 
knowledge that he was acting wrongfully—was paying off his personal 
debt with trust funds—joined in the breach of the trust and thus 
became a trustee ex maleficio. .. . 

“But the statute [of limitations], however, does not begin to run 
in favor of a participant in a breach of trust until the discovery of 
the fraud; that is, until the cestui knows, or under the circumstances 
ought to know, of the facts that give rise to his cause of action.” 

We are of the opinion that the above principles should govern in 
the instant case. 

In 1935, some time after the spoliations had occurred, a new trus- 
tee was appointed. Upon qualifying, he took title to the trust estate 
and became vested with all rights of action pertaining to the trust 
property. At that time the beneficiaries had no title to the trust 
property, no control over it, and no right of action growing out of its 
management and disposition. ‘The successor trustee alone was the 
proper person to bring an action to recoup funds which had been 
wrongfully and illegally diverted from the trust estate. See 40 Ohio 
Jurisprudence, 524, Section 227; Hart v. Citizens’ Nat. Bank, 105 
Kan. 484, 185 P. 1, 7 A. L. R. 933; Section 11244, General Code. 

As has previously been observed, the statute of limitations does 
not begin to operate in favor of one who has received known trust 
funds from a trustee to pay a personal indebtedness owed by the 
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trustee to the recipient of the funds, until such incident is, or in the 
nature of the circumstances ought to have been, discovered. Within 
a short time after the breaches of trust had been uncovered, the suc- 
cessor trustee brought his action; such action was timely and the 
lower courts were in error in applying the four-year limitation con- 
tained in Section 11224(4), General Code, to defeat the claims of the 
successor trustee with respect to the items under discussion. 

Wherefore, the judgment of the Court of Appeals is reversed as 
to the transactions in which the bank received $11,922.69 of known 
trust funds in payment of the real estate and commercial loans made 
to William and Sherman Scofield individually and as to the transac- 
tions wherein the bank received $19,683.42 of trust funds to cover 
overdrafts on Sherman’s personal bank account; such judgment is 
affirmed in all other respects. 

Final judgment for the amounts as indicated above, with interest, 
is hereby rendered in favor of the trustee, appellant herein, and 
against the bank and the cause is remanded to the Court of Common 
Pleas to carry the judgment of this court into execution, including 
the computation of interest on each of the various amounts misappro- 
priated from the date of each of such misappropriations. 

Judgment reversed in part and affirmed in part. 


WEYGANDT, C. J., and MATTHIAS, HART, SOHNGEN and 
STEWART, JJ., concur. 





Bank Liable to Depositor for Failure to Stop 
Payment of Check 


In an action by a bank against the payee of a check which 
it certified by mistake after being requested by the maker to 
stop payment and which it thereafter paid, the bank may not 
join the maker of the check as a defendant when he is not al- 
leged to have ratified the payment or in any way to have 
treated it as payment of his obligation. A person against 
whom no cause of action is alleged in the complaint may not 
be joined as a defendant under the provision in section 213 of 
the Civil Practice Act that a plaintiff may join two or more 
defendants if he is in doubt as to the one from whom he is en- 
titled to redress. Chase National Bank of the City of New 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1474, 
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York v. Ezra R. Battat, Court of Appeals, N. Y., 119 
N. Y. L. J. 1127. The opinion of the court is as follows: 


This is an action brought by the plaintiff bank against its de- 
positor, herein called “Arbeedee,” and Caracanda Bros. & Co., Lim., 
herein called “Caracanda,” the payee of a check drawn by Arbeedee, 
to which reference will presently be made. Alternative relief is sought 
under section 213 of the Civil Practice Act. Section 213 reads as 
follows: “Sec. 213. Where doubt exists as to who is liable. Where 
the plaintiff is in doubt as to the person from whom he is entitled to 
redress, he may join two or more defendants, to the intent that the 
question as to which, if any, of the defendants is liable, and to what 
extent, may be determined as between the parties.” 


Arbeedee moved to dismiss the complaint for failure to state a 
cause of action against it. Caracanda was not a party to the motion 
and is not before us upon this appeal. The matter comes to us after 
a non-unanimous affirmance by the Appellate Division of an order and 
judgment dismissing the complaint as a result of the motion. 

We had before us recently a question involving the construction 
of section 213 and other related sections of the Civil Practice Act, 
and we indicated the liberality of construction which should be ac- 
corded those statutes so as to attain the proper purposes to be served 
by them (Great Northern Tel. Co. v. Yokohama Specie Bank, 297 
N. Y., 135). The question presented now is whether in seeking redress 
against these defendants a cause of action has been stated against 
Arbeedee based upon facts alternatively alleged in accordance with 
section 241 of the Civil Practice Act, which requires “a plain and 
concise statement of the material facts . . . on which the party plead- 
ing relies” (see Best Foods, Inc., v. Mitsubishi Shoji Kaisha, Lim., 
224 App. Div., 24, 26). 

The complaint alleges in substance that defendant Arbeedee and 
defendant Caracanda entered into an agreement for the purchase of 
sugar which provided that Arbeedee should deliver a check for $25,000 
to Caracanda to bind the transaction, and that that amount would 
be returned upon receipt by Caracanda of a letter of credit to be 
obtained by Arbeedee. On August 9, 1946, Arbeedee drew such a check 
on its account in the plaintiff bank and delivered it to Caracanda. 
Thereafter Arbeedee requested plaintiff to stop payment on the check. 
On August 13, 1946, Caracanda presented the check for certification, 
and it was certified by plaintiff through mistake. On the following 
day Caracanda presented it for payment and plaintiff paid it. When 
advised of the payment of the check Arbeedee insisted that plaintiff 
make no debit against its account, asserting that Caracanda had no 
legal right to the money. Plaintiff thereupon demanded repayment 
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of the $25,000 from Caracanda. That was refused. The complaint 
then alleges the following: 

“ELEVENTH: The $25,000 paid by plaintiff to defendant Cara- 
canda was either owed by defendant Arbeedee to defendant Caracanda 
or defendant Caracanda had no right thereto. 

“TweirrH: If the money was due and owing by defendant Arbee- 
dee to defendant Caracanda, defendant Arbeedee has been unjustly 
enriched at the expense of the plaintiff to the extent of $25,000, If 
the money was not due and owing from defendant Arbeedee to de- 
fendant Caracanda, then defendant Caracanda has been unjustly en- 
riched at the expense of plaintiff to the extent of $25,000.” 

Finally, plaintiff alleges due demand upon both defendants and 
non-payment, and prays for judgment in the sum of $25,000 against 
Arbeedee “and/or” Caracanda. 

It is quite clear that the complaint fails to state a cause of action 
against Arbeedee, since it fails to allege ratification by Arbeedee after 
learning of the payment by plaintiff to Caracanda (Am. Defense 
Soc’y v. Sherman Nat. Bank, 225 N. Y., 506), and there are no alter- 
native allegations of fact upon which to rest such a cause of action 
(cf. Great Northern Tel. Co. v. Yokohama Specie Bank, supra). It 
does not alter the situation that the plaintiff is suing here for unjust 
enrichment rather than defending an action for the breach of “its 
contract with its depositor. Under our rule, unless Arbeedee “had 
credited itself upon its books with payment or had in any way recog- 
nized his [Caracanda’s] receipt of the money from the bank as pay- 
ment of its obligation” (Am. Defense Soc’y v. Sherman Nat. Bank, 
supra, p. 509), there was no unjust enrichment. 


A defendant may not be held liable nor may a plaintiff be entitled 
to redress under section 213 unless facts are alleged which constitute 
a cause of action. For all that appears here Arbeedee is entirely 
correct in the claim, as stated in the complaint, that “defendant Cara- 
canda had no legal right to the money.” Our courts have never per- 
mitted a bank in a commercial transaction such as this, after breach- 
ing its depositor’s instructions, to involve him against his will in litiga- 
tion with a third party in order that the bank may recoup a potential 
loss resulting from its own error. The doctrine of subrogation or 
equitable assignment is not properly applicable under such circum- 
stances (Pittsburgh-Westmoreland Coal Co. v. Kerr, 220 N. Y., 137). 
We stated our state rule very clearly in the American Defense Society 
case (supra), saying (p. 509): “While there is proof that the checks 
were drawn to pay Baxter all or part of the amount due him, there is 
no evidence to show that after the bank’s mistake the depositor recog- 
nized or adopted the unauthorized payment in any way. In the absence 
of ratification the bank was liable to the depositor, as it could not 
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justify paying out the depositor’s money without authority by show- 
ing that the recipient was justly entitled to it.” 

We had occasion long since to indicate that a bank may protect 
itself by contract with its depositor so as to limit liability on a stop- 
payment order (Gaita v. Windsor Bank, 251 N. Y., 152, 155). When 
that has not been done, the common-law liability is absolute in the 
absence of ratification (Gaita v. Windsor Bank, supra). 

The judgment should be affirmed, with costs. All concur. 


Deposit of Funds by Corporation in National Bank 


of Hungary in Pursuance of Foreign Exchange 


Control and Moratorium Laws 


No obligation on the part of the National Bank of 
Hungary, as depositary, to pay United States dollars in New 
York to a holder of interest coupons of bonds issued in 1925 
by a municipal corporation of Hungary, which by the terms 
of the bond were payable in United States dollars in New 
York, was created by the deposit of Hungarian funds with 
the bank by the municipal corporation in pursuance of foreign 
exchange control laws of Hungary, which forbade obligors on 
bonds of this kind to remit dollars, required them to deposit 
Hungarian funds in the National Bank of Hungary, granted 
a moratorium to those complying with this requirement, and 
required the bank to withhold such funds from remittance in 
so far as payments in foreign exchange could not be made 
without “endangering the continuity of the country’s economic 
life or other vital interests.” An action for money had and re- 
ceived, brought in New York against the National Bank of 
Hungary by a holder of such interest coupons, in which an 
attachment was levied on funds of the bank, was properly dis- 
missed. The fact that the bank had made compromise pay- 
ments to some holders of such coupons did not obligate it to 
make full payment to others. Eugene Egyes v. Magyar Nem- 
zeti Bank, U. S. Circuit Court of Appeals, Second Circuit, 
119 N. Y. L. J. 757. The opinion of the court is as follows: 
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This is an appeal from a summary judgment granted in favor of 
the defendants, the National Bank of Hungary and the Cash Office 
for Foreign Credits (to use the English translations of defendants’ 
names). The action was commenced in 1940 in the Supreme Court 
of the State of New York, Kings County, by the issuance of a war- 
rant of attachment against the property of the defendants. On their 
motion it was removed to the District Court below, after which the 
defendants filed their answers. The complaint alleges that plaintiff, 
as assignee, is the owner of certain interest coupons on bonds issued 
by four Hungarian corporations. The coupons were payable in dollars 
in New York. Plaintiff complains that the obligors on the bonds failed 
to provide funds with their fiscal agent in New York for the payment 
thereof. He further alleges that as the respective interest coupons 
fell due the obligors paid the defendants pengoes (the then currency 
of Hungary) at the prevailing rate of exchange and equal to 
an interest rate of 5 per cent on the bonds, although the coupons 
called for a higher rate. He then says that the obligors, by making 
such payments to the defendant bank, intended to be discharged 
from their obligations to the holders of coupons, and! that defendants 
upon the receipt of such moneys assumed the obligations of the ob- 
ligors to the holders. Although due demand has been made, the de- 
fendants have refused payment, and they still retain the moneys ac- 
cepted and received by them from the obligors. Plaintiff seeks to 
recover against the defendants the sum of $99,925 with interest. 


There is no dispute that the payment of pengoes to the defendants 
was in pursuance of the decrees of the Hungarian Government, No. 
6900 of 1931 and No. 1960 of 1935. The earlier decree provided that 
the issuers of Hungarian bonds were not to make remittances abroad 
on maturity, but were to deposit the amounts thereof in pengoes at 
the defendant bank. During the time in which the decree was to be in 
force no proceedings could be brought against any debtor who had 
thus made pengo deposits. In so far as payments in foreign exchange 
could not be made “without endangering the continuity of the coun- 
try’s economic life or other vital interests,” the bank was to remit 
these pengo deposits to special fund (Foreign Creditors’ Fund). This 
fund was to be administered by the bank in agreement with an “eco- 
nomic adviser” (nominated by the League of Nations) at the bank. 
Under the later decree (No. 1960 of 1935) the Cash Office for Foreign 
Credits was created, and it succeeded the Foreign Creditors’ Fund. 
Thereafter the deposits of pengoes pursuant to Decree No. 6900 of 
1931 were made directly to the Cash Office. Plaintiff contends that he 
has @ cause of action against the defendants for money had and re- 
ceived, because under the above described decrees the pengo payments 
made by the obligors were for the benefit of their creditors, one of 
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whom is the plaintiff. Whether or not this contention is valid must 
be determined by the effect of the decrees. It is conceded that the 
defendants had made no express agreement to pay the plaintiff. There 
is no contract between the parties. 

The motion for summary judgment is supported by the affidavits 
of Viktor Bator and Alexander Szasz. Bator, who was a lawyer in 
Hungary and who had specialized in commercial and financial mat- 
ters, declare that the moratorium decrees gave no right to the holders 
of bonds or coupons to receive payment of any of the moneys deposited. 
He further states that the effect of the law is to require a decision by 
the bank that such payments could be made “without endangering the 
continuity of the country’s economic life or other vital interests.” In- 
deed, such is the very language of the law. This is a condition prece- 
dent to any liability on the part of the defendants. In the absence of 
such a determination the bondholders had no right to receive pay- 
ments from the bank. Szasz, economic adviser to the Hungarian 
Legation in Washington, declares further that the bank was to deter- 
mine when payments could be made compatible with the economic well- 
being of Hungary, and that the payments here demanded had never 
been authorized. 

Now, there is no dispute as to the exact terms of the moratorium 
statutes; nor does plaintiff deny that payments must be authorized by 
the bank before liability of the defendants would arise. He nowhere 
contends that an action would lie against the defendants the moment 
they received pengo payments from the obligors. If there were no 
more than this, summary judgment would clearly be proper, since 
there would be lacking any dispute of facts. But plaintiff contends 
that the defendants had paid out of the deposit account to other for- 
eign bond and coupon holders similarly situated “millions of dollars” 
in foreign exchange in redemption of interest coupons and bonds, and 
that such payments constituted a determination by the defendants of 
the required condition, which, once made, entitled him to payment of 
his interest coupons in foreign exchange. And he asserts that these 
contentions present issues of fact requiring trial. 

There does not appear to be any dispute that certain payments 
of the kind stated! were made. The exact amount of such payments 
may be in dispute, but we do not deem the fact important. For the 
only question is as to the circumstances under which such payments 
were made; and plaintiff, who would in any event have the burden of 
showing how he planned to support his contentions (Engl v. Aetna 
Life Ins. Co., 2 Cir., 189 F., 2d, 469, 472), has disclosed these circum- 
stances in the affidavits filed on his behalf. Up until July, 1937, a non- 
resident owning coupons in Hungary was required to negotiate with 
the bank the terms on which he could convert his pengoes into some 
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foreign currency. And the bank was obviously using funds (very likely 
in considerable amounts) to buy up these foreign-owned securities at 
low rates. In July, 1937, defendants made an offer to all non-resident 
coupon owners of 134 per cent. in foreign exchange. The facts that 
this was not accepted by plaintiff or his predecessors in interest or 
that the pengoes are now entirely worthless are not material. Nor do 
we see how the transactions as asserted change the legal situation. 
The nature of these currency moratoria would seem to make natural 
attempts to reduce the total debt load by bargain-counter purchases ; 
at any rate, we find nothing in the Hungarian decrees to prevent such 
transactions. Even if illegal, or if they be taken as, so far forth, a 
determination that payment could properly be made without endan- 
gering the country’s economic life, they can hardly be considered a 
like determination as to all existing obligations at face value. At most, 
such an implied determination must be of the limited character of the 
payments themselves. 















































Plaintiff also stresses the unconscionable nature of the transac- 
tions, asserting that the defendants have retained pengo deposits which 
should go to the obligees. But there were always severe risks invelved 
in an investment in foreign bonds; and, in view of all that has hap- 
pened in the world, it seems profitless to characterize the currency 
maneuvers of foreign governments as unconscionable. Be that as it 
may, we cannot give judgment against strangers to a contractual 
transaction on such a ground or on anything short of a showing of 
legal right. The situation would be quite otherwise if the action were 
against the original obligors. Here judgment could be given in an 
American court notwithstanding foreign currency decrees, as was held 
in a case plaintiff cites (Central Hanover Bank & Trust Co. v. Siemens 
& Halske Aktiengesellschaft, D. C., S. D., N. Y., 15 F. Supp., 927, 
aff’d 2 Cir., 84 F., 2d, 993, certiorari denied 299 U. S., 585). The 
difference in the two situations is obvious. Plaintiff also relies on cer- 
tain decisions of trial or intermediate courts in New York against the 
Reichsbank and involving the German Devisen Laws.’ The nature of 
the issues considered and the absence of any formal opinion from the 
Appellate Division leaves us in doubt as to just how far recovery upon 
the German bonds may be expected against that bank in the state 






























































(1) Bures v. The Reichsbank, Sup. Ct., Levy, J.. N. Y. L. J., November 1, 1939, p. 
1419, denial of a motion to vacate an attachment, affirmed without opinion 258 App. 
Div., 873, 16 N. Y. S., 2d, 1020; s. c., Sup. Ct., Collins, J.. N. Y. L. J., November 13, 
1940, p. 1524, granting plaintiff’s motion for summary judgment, reversed for trial with- 
out opinion 261 App. Div., 1067, 27 N. Y. S., 2d, 780; LaGosh v. The Reichsbank, Sup. 
Ct., Collins, J.. N. Y. L. J.. November 25, 1939, p. 1794, denying a motion to dismiss 
the complaint for insufficiency, affirmed without opinion Bures and LaGosh v. The Reichs- 
bank, 258 App. Div., 1038, 17 N. Y. S., 2d, 1004. 
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courts. In any event, the German laws appear to be sufficiently dif- 
ferent to prevent the cases from being precedents here. For those laws 
substituted the Reichsbank as obligor, releasing the original obligors 
from all liability. But the Hungarian decrees scrupulously preserved 
the bondholders’ rights against the original contracting parties, effec- 
tive after the “expiry” of the decrees. And even the temporary ban 
against proceedings involving those parties was, as we have seen, bind- 
ing only in Hungary (Central Hanover Bank & Trust Co. v. Siemens 
& Halske Aktiengesellschaft, supra). 

Since, therefore, plaintiff has made no showing of liability on the 
part of these defendants, the summary judgment for them was correct. 


Affirmed. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Claimed Bankers’ Lien Held Unenforceable 
Under Rule of Sovereign Immunity 


United States v. New York Trust Co., U. S. District Court, New York, 75 
Fed. Supp. 583 


A so called bankers’ lien is based upon the law of set-off, counter- 
claim, recoupment, or kindred rules. 

In this case funds were deposited in New York bank by Rus- 
sian Railway Corporation which was later nationalized by the 
Soviet government. Title to the funds in question, originally belong- 
ing to the Railway Company, passed by virtue of the Nationalization 
decree of June 28, 1918 to the Soviet Government, and then to the 
Government of the United States under the terms of the Litvinov 
assignment of November 16, 1933. As to a determination of the 
claimed right of New York bank to set-off against the claim of the 
United States Government (as assignee of the Soviet Govern- 
ment) the amount due on the 5 per cent Treasury notes of a pre- 
Soviet Russian Government, purchased by the bank in January 
1925, it was held that the bank if it had been sued for the funds by 
the Soviet Government prior to the Litvinov assignment could not 
have set-off the amount due on pre-Soviet Russian Government 
notes purchased by the bank, because notes were unrelated to the 
funds. The notes purchased did not represent any indebtedness 
of the depositor contracted in the course of the depositor’s dealing 
with the bank, which would give the bank the right to appropriate the 
funds of the depositor to the payment of the indebtedness. Unless 
the set-off is in fact a recoupment, the claimed bankers’ lien against 
the plaintiff is unenforceable under the rule of sovereign immunity. 
Hence, the bank could not set-off such amount when sued by the 
United States after the United States acquired title to the funds 
under the Litvinov assignment. 


Actions consolidated for trial by the United States of America 
against the New York Trust Company wherein Ethel Radin, Ida Gor- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §771. 
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don, and Elmer F. Quinn, as temporary receiver of the Vladikavkazsky 
Railway Company were impleaded involving claims to funds deposited 
with the defendant by a Russian Corporation which was later national- 
ized by the Soviet government. 

Judgment for plaintiff. 

John F. X. McGohey, U. S. Atty. for the Southern Dist. of New 
York, of New York City (Francis M. Shea, Asst. Atty. Gen., and John 
F. Sonnett, Acting Head, Claims Division, and Paul A. Sweeney, Atty. 
Dept. of Justice, both Washington, D. C., Daniel M. Sandomire, Alex- 
ander N. Sack, Howard N. Meyer and Lester S. Jayson, Sp. Attys., Dept. 
of Justice, all of New York City, of counsel), for plaintiff. 

White & Case, of New York City (Chester Bordeau, of New York 
City, of counsel) , for defendant, New York Trust Co. 

Morris F. Goldstein, of New York City (Abraham P. Insel, of New 
York City, of counsel), for impleaded defendant Radin. 

Samson Selig, of New York City, for impleaded defendants Gordon 
and Quinn. 


LEIBELL, District Judge. 

This is another case involving claims to funds deposited with a New 
York bank by a Russian corporation, which was later nationalized by the 
Soviet government. Most of the facts have been stipulated. 

Two actions were brought by the United States government against 
the New York Trust Company. In one action (L 59-81) commenced 
September 21, 1934, the government claimed the balances standing to 
the credit of Vladikavkazsky Railway Company on the books of the 
New York Trust Company in two accounts, $46,584.18 and $11,680. In 
the second action (L 68-266) commenced November 4, 1937, the govern- 
ment claimed from the New York Trust Company a balance of $20,494.92 
standing to the credit of Vladikavkazsky Railway Company. The 
Trust Company answered claiming a set-off or counterclaim and im- 
pleaded three claimants, Gordon, Radin, and Quinn the Receiver. 
Gordon and Quinn filed answers which set forth their claims. Radin 
defaulted but at the trial was permitted to answer and participate as 
a litigant. Radin’s answer was similar to Gordon’s and set forth the 
factual basis of Radin’s claims. Replies filed by the United States 
and the New York Trust Company challenged the legal sufficiency of 
the Gordon, Radin and Quinn claims. 

The defendant, New York Trust Company, on May 12, 1937, de- 
posited with the Clerk of this Court the balances in the said three ac- 
counts, totaling $78,759.10, which stood to the credit of the Vladikav- 
kazsky Railway Company on the books of the trust company in 1927, 
when they were transferred to a reserve account. The two actions 
were consolidated for trial by an order dated March 3, 1938. On stipu- 
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lation of the parties, except Radin, an order was entered July 15, 1938, 
that all claims against the New York Trust Company with respect to the 
three accounts be satisfied out of the fund deposited with the Clerk, 
without prejudice to claims for further principal or interest. But at the 
trial the correction of the principal amount was conceded and claims 
of interest were waived. 

The United States government claims these funds under the Litvinov 
assignment of November 16, 1933. Guaranty Trust Co. v. United 
States, 304 U.S. 126, 58 S.Ct. 785, 82 L.Ed. 1224; United States v. Pink, 
315 U.S. 203, 225, 67 S.Ct. 552, 86 L.Ed. 796. The New York Trust 
Company claims them by way of set-off against $565,000 principal 
amount of Russian (Provisional) Government 5 per cent Treasury notes, 
purchased by the Trust Company on January 27, 1925 and April 6, 1925, 
from New York banking and brokerage houses for a total cost of $57,- 
206.25. These notes had been issued by the Russian (Provisional) 
Government dated as of May 1, 1917 and were payable at the National 
City Bank of New York. They were declared annulled by the Soviet 
Government on January 21, 1918. 

Impleaded defendants Radin and Gordon made their demands upon 
the balances of the Vladikavkazsky Railway Company, held by the 
New York Trust Company, through warrants of attachment issued out 
of the New York Supreme Court on March 17, 1934 and August 25, 
1934, for $3,758 and $142,294.31 respectively. The claims are based 
on bonds of the Railway Company and the former Russian Govern- 
ment’s guarantee of the bond interest. Impleaded defendant Quinn 
made his demands upon the same funds, as temporary receiver of the 
Railway Company’s assets in New York, having been appointed by the 
New York State Supreme Court July 21, 1936 under Civil Practice 
Act, § 977-b, in action instituted by Gordon. 

I have reached the conclusion that the United States of America is 
entitled to these funds. 


Discussion 


By the nationalization decree of June 28, 1918 the Russian Socialist 
Federated Soviet Republic (at that time not recognized by the Govern- 
ment of the United States) declared all the property of private rail- 
way companies to be “the property of the Russian Socialist Federated 
Soviet Republic.” The Soviet Commissariat of Justice has the power 
to interpret existing Russian law. It was so held in United States v. 
Pink, 315 U.S. 203, 62 S.Ct. 552, 86 L.Ed. 796. Mr. Justice Douglas, 
in his opinion stated (315 US. at page 220, 62 S.Ct. at page 560, 86 L.Ed. 
796). “The referee in the Moscow case found, and the evidence sup- 
ported his finding, that the Commissariat for Justice has power to in- 
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terpret existing Russian law. That being true this official declaration 
is conclusive so far as the intended extraterritorial effect of the Russian 
decree is concerned.” 

The Commissariat of Justice on April 18, 1924 issued the following in- 
terpretation of the nationalization decree of June 28, 1918., “Accord- 
ing to the meaning of the decree of SNK (Council of People’s Commis- 
sars) of June 28, 1918 (Collection of Laws, No. 47, Section 559) the 
assets of former private enterprises, which had passed into the owner- 
ship of the State, must be considered nationalized, even if they had 
been placed abroad. This follows from the first part of the decree of June 
28, 1918. ‘To declare industrial and commercial-industrial enterprises 
with all their assets and properties, of whatever such may consist, the 
property of the Russian Socialist Federated Soviet Republic.’ No ex- 
ception is made in this decree for assets placed abroad. Therefore, 
there is no basis not to consider these assets, as well, nationalized.” 

Additional interpretations issued by the Commissariat of Justice 
on August 9 and November 28, 1937, reaffirm the above quoted in- 
terpretation of the scope of the nationalization decree. Any other in- 
terpretation is unwarranted. As Judge Rifkind stated, in Steingut v. 
Guaranty Trust Co. (United States v. Guaranty Trust Co.,) D.C., 58 
F Supp. 623, 632: “To deny the Russian decree an intention to reach 
extra-territorial assets is to ascribe to the Russian law makers a purpose 
to bestow those assets upon anyone except Russians. That is a con- 
struction which is hardly to be favored.” 

At the time the nationalization decree of June 28, 1918 was issued, the 
Soviet government was not officially recognized by the Government of 
the United States, but the subsequent recognition of the Soviet govern- 
ment on November 16, 1933, had a retroactive effect upon such decrees 
of the Soviet government, rendering them valid from the time of is- 
suance. 

In United States v. Belmont, 301 U.S. 324, 330, 57 S.Ct. 758, '760, 81 
L.Ed. 1134, the Court stated: “We take judicial notice of the fact that 
coincident with the assignment set forth in the complaint, the President 
recognized the Soviet government, and normal diplomatic relations were 
established between that government and the Government of the United 
States, followed by an exchange of ambassadors. The effect of this was 
to validate, so far as this country is concerned, all acts of the Soviet 
government here involved from the commencement of its existence. The 
recognition, establishment of diplomatic relations, the assignment, and 
agreements with respect thereto, were all parts of one transaction, result- 
ing in an international compact between the two governments. That the 
negotiations, acceptance of the assignment and agreements and under- 
standings in respect thereof were within the competence of the Presi- 
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dent may not be doubted.” See, also, United States v. Pink, 315 US. 
203 at page 223, 62 S.Ct..552, at page 562, 86 L.Ed. 796. : 

Title to the funds in question, originally belonging to the Railway 
Company, passed by virtue of the nationalization decree of June 28, 1918. 
to the Soviet Government, and then to the Government of the United 
States under the terms of the Litvinov assignment of November I6, 1933.. 

We now come to a determination of the claimed right of New York 
Trust Company to set-off against the claim of the United States Gov- 
ernment (as assignee of the Soviet Government) the amount due on 
the 5 per cent Treasury notes of a pre-Soviet Russian Government, 
purchased by the New York Trust Company in January, 1925. 
The Litvinov Assignment of November 16, 1933 passed no greater rights 
to the United States Government than were held by the Soviet Govern- 
ment at the time of the assignment; the position of the assignee is no 
stronger than that of its assignor. “For the United States acquired un- 
der the Litvinov Assignment only such rights as Russia had. Guaranty 
Trust Co. v. United States, 304 U.S. 126, 143, 58 S.Ct. 165, 793, 82 L.Ed. 
1224.” United States v. Pink, 315 U.S. 203, 217, 62 S.Ct. 552, 559, 86 
L.Ed. 796. In deciding the merits of the Trust Company’s claim to the 
funds, we must consider the Trust Company’s rights against the Soviet 
Union, prior to the Litvinov Assignment. . 

Let us assume that instead of assigning its claim to the United States 
Government on November 16, 1933, the Soviet Government on that date 
instituted a suit in this Court against the New York Trust Company for 
the $78,759 standing to the credit of Vladikavkazsky Railway Company 
on the books of the Trust Company. The Soviet Government’s title 
to those deposits would be good, according to United States v. Belmont 
supra. In such a suit the Trust Company could not have set-off any 
claim based on the $565,000 principal amount of 5 per cent notes issued 
by the Russian (Provisional) Government, dated as of May 1, 1917, 
purchased by the Trust Company January 27, 1925, because the notes 
and the claims based thereon are unrelated to the bank deposits and the 
transaction through which the deposit credits were created. 

The set-off which may be asserted against a sovereign is in reality a 
claimed recoupment and is “in the nature of a defense arising out of some 
feature of the transaction upon which the plaintiff’s (the sovereign’s) 
action is grounded.” Bull v. United States, 295 U.S. 247 at page 262, 55 
S.Ct. 695, at page 700, 79 L.Ed. 1421; quoted In re Monongahela Rye 
Liquors, Inc., 3 Cir., 141 F.2d 864, 869. If the claimed set-off to the suit 
by the sovereign is based “upon matter unrelated to the primary claim,” 
it is “the equivalent of an independent suit against the sovereign, which 
of course, may not be sued without its consent.” Monongahela Rye 
Liquors, (supra). In Kingdom of Roumania v. Guaranty Trust Co., 
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D.C., 250 F. 341, 343, Ann.Cas.1918E, 524; certiorari denied, 246 US. 
663, 38 S.Ct. 333, 62 L.Ed. 828, the rule was stated as follows: “It is the 
long-accepted law that a foreign sovereign cannot be sued nor his 
property attached in the courts of a foreign friendly country without 
his consent. (Citing cases.) Nor can the defendant when sued by a 
foreign sovereign avail himself of any counterclaim or set-off except 
perhaps a set-off arising out of the same transaction.” 


The case of United States v. National City Bank, 2 Cir., 83 F.2d 236, 
is not to the contrary. In that case the notes of the Russian Govern- 
ment were payable at the bank where it kept its money on deposit, 
which the Court held (83 F.2d at page 239) “was equivalent to an order 
to pay the same from the account of the debtor.” The Court concluded 
that the claim on the notes could be set off by the Bank against the 
claim of the Russian Government for its deposits (the United States as 
assignee was substituted on the appeal, State of Russia v. National City 
Bank of New York 2 Cir., 69 F.2d 44) because the set-off against the 
sovereign arose out of the same transaction on which the sovereign’s 
claim was based. 

There is no similar situation in the case at bar. The bank deposits 
stood in the name of the Railway Company. They were in no way 
related to the notes of the Russian (Provisional) Government. The 
notes were payable at a different bank, The National City Bank. The 
funds of the Railway Company in the New York Trust Company were 
never intended to be used in the payment of any part of the principal or 
interest of the notes. Disregarding the Soviet Government’s repudiation 
of the notes as obligations of a predecessor Russian Government, and the 
Soviet’s annulment of such obligations by its decree of January 21, 
1918, and assuming that the New York Trust Company had a valid legal 
claim against the Soviet Government based on these notes, nevertheless 
the Soviet’s sovereign immunity would be a shield against the enforce- 
ment of the Trust Company’s claim. Sovereign immunity is based on 
international law and it may be asserted even by an unrecognized gov- 
ernment. Wulfsohn v. Russian Republic, 234 N.Y. 372, 1388 N.E. 24. 

When we speak of a right of set-off against the claim of a sovereign 
we mean the assertion of the defense of recoupment which “sprang from 
a violation by the plaintiff of a legal right of the defendant created by 
the contract or transaction upon which the suit was brought and might 
not be a demand independent of such contract or transaction; it was a 
rule of the common law and not the creation of a statute.” Seibert v. 
Dunn, 216 N.Y. 237, at page 240, 110 N.E. 447, at page 448. Recoup- 
ment “is not a set-off or counterclaim in the strict sense, because it is 
not in the nature of a cross demand, but rather it lessens or defeats any 
recovery by the plaintiff. It goes to the existence of plaintiff’s claim, 
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and is limited to the amount thereof.” Pennsylvania R. Co. v. Miller, 
5 Cir., 124 F.2d 160, at page 162, 140 A.L.R. 811. 

The alleged set-off of the Trust Company is an attempt to graft 
upon the Government’s claim a counterclaim which took root in different 
facts and circumstances. It was an entirely separate and distinct trans- 
action and had nothing to do with the contractual obligation of the 
Trust Company to pay the balance of its depositor on demand. There 
is no question of a “bankers lien” here involved. The notes were not 
payable at the New York Trust Company. The Trust Company bought 
the notes in January 1925, not from the Soviet government but from 
New York banking and brokerage houses. The notes thus purchased 
did not represent any indebtedness of the depositor contracted in the 
course of the depositor’s dealing with the Trust Company, which would 
give the Trust Company the right to appropriate the funds of the de- 
positor to the payment of the indebtedness. A so-called bankers lien 
is based upon the law of set-off, counterclaim, recoupment, or kindred 
rules. Jordan v. National Shoe & Leather Bank, 74 N.Y. 467, 30 Am. 
Rep. 319. See, also Bank v. Brewing Co., 50 Ohio St. 151, 33 N.E. 1054, 
40 Am.St.Rep. 660, and In re Wilkins’ Will, 131 Misc. 188, 226 N.Y.S. 
415, 425. Unless the set-off is in fact a recoupment, as explained above, 
the claimed bankers’ lien against the plaintiff is unenforceable under the 
rule of sovereign immunity. I have therefore concluded that even as 
against the Soviet government, prior to its recognition by the 
United States and prior to the Litvinov Assignment, the 
New York Trust Company could not have set-off against the Soviet 
claim to the three deposit accounts, any claim based upon these notes of 
a predecessor Russian government. 

It follows that the right of the United States of America to the de- 
posits, under the Litvinov Assignment of November 16, 1933, should be 
sustained and the claim of the New York Trust Company to a set-off 
dismissed. 


As to Radin, and Gordon, and Quinn the receiver, they are en- 
titled to have this Court determine the validity of their claims to the 
fund. However, they took no action to gain possession of the fund, as 
alleged assets of the Railway Company, until after title thereto had 
vested in the United States of America, through the Litvinov Assign- 
ment. Further, there are certain defects in the claims and proceedings 
of Radin and Gordon, which will now be discussed. 

Both Radin and Gordon sued the Vladikavkazsky Railway Com- 
pany in the New York State Supreme Court (Radin in New York 
County and Gordon in Richmond County) in 1934 and sought war- 
rants of attachment. Their claims were upon bonds of the Railway 
Company. Gordon claimed for unpaid interest, as the assignee of 
Zahle, a Dane; Radin claimed for the principal and interest of two 
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$1,000 bonds, as assignee of Blaser, an American. Gordon sued out a 
warrant of attachment August 25, 1934, which was served on the New 
York Trust Company by the Sheriff of New York County. The pub- 
lication of the summons was completed in the Gordon action, but 
nothing further was done. The warrant of attachment was served 
on the New York Trust Company in the Radin action on March 17, 
1934 by the Sheriff of New York County but the publication of the sum- 
mons required by the New York Civil Practice Act was never com- 
pleted, so that the attachment became invalid ab initio. N.Y. Civil 
Practice Act, Sec. 905. Eriksson v. Refiners Export Co., 290 N.Y. 713, 
49 N.E.2d. 1001. Ina second action by Gordon (in New York County) 
Quinn was appointed temporary receiver of the assets of the Railway 
Company in New York, on July 21, 1936 (N.Y. Civil Practice Act, 
§ 977-b) and he qualified as such receiver. A week later he demanded 
from the New York Trust Company any moneys due the Railway Com- 
pany. He has not come into possession of any assets, nor did the Sheriff 
actually obtain anything under the two attachments aforementioned. 
The deposits became the property of the United States November 16, 
1933. 

The claims of Gordon and Radin are based upon bonds of the Rail- 
way Company, containing a clause that “This loan is secured by the 
whole of the property and the entire receipts of the Company and, 
possesses the same rights as the loans previously issued.” Gordon and 
Radin assert a lien on these funds under that clause. However, it has 
been interpreted by the Russian courts to mean that the security in- 
tended is not that of a mortgage, but that the bonds would enjoy a 
preference in bankruptcy as against any other private debt obligations 
of the Railway Company. [Pltfs. Ex. 30-A] The bond provision did not 
give rise to any sort of lien against the bank deposits while they were 
still the property of the Railway Company. After the deposits became 
the property of the Soviet government no lien could be created and en- 
forced against the sovereign, the Soviet government. 

The defendant Radin urges that the Supreme Court has not yet 
ruled on the question of the right of the United States to property as- 
signed under the Litvinov Assignment, as against the claims of local New 
York creditors in respect to assets within this state. We might add “and 
against receivers appointed to administer and distribute the property to 
such creditors and other claimants,” as Judge Rifkind stated in Stein- 
gut v. Guaranty Trust Co., D. C., 58 F.Supp. 623 at page 633. Judge 
Rifkind analyzed the provisions of § 977-b of the New York Civil Prac- 
tice Act and demonstrated that its provisions were in direct conflict 
with the purposes of the national government under its November 1933 
agreement with Russia, as explained in United States v. Pink, 315 US. 
203, 225, 62 S.Ct. 552, 86 L.Ed. 796. I quote the following from Judge 
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Rifkind’s opinion (58 F.Supp. at page 634): “Manifestly, New York 
policy is not globular, is not designed to eliminate obstacles to friendly 
relations between the two nations, and erects a system of its own for 
the collection and distribution of the Russian assets. What New York can 
do every state can do; and in so doing, it is clear that ‘the power of recog- 
nition might be thwarted or seriously diluted.’ [United States v. Pink], 
315 US at page 230, 62 S.Ct. at page 565, 86 L.Ed. 796. To summarize: by 
means of § 977-b and the orders made herein, New York has gone beyond 
the establishment of a device for the protection of its citizens who are 
creditors of Russo-Asiatic or of those who did business with it in New 
York; it has established a complete system of administration founded 
upon a policy of non-recognition of the Russian nationalization decrees 
insofar as New York assets are concerned. Enforcement of this policy 
‘would collide with and subtract from the Federal policy’; Id., 315 U.S. 
at page 231, 62 S.Ct. at page 566, 86 L.Ed. 796. It must, therefore, 
yield.” 

The decision in the Steingut v. Guaranty case disposes of the con- 
tentions made for the defendant Quinn, a receiver appointed under 
§ 977-b. 

The Gordon claim is not really the claim of a New York creditor. 
Gordon is only an assignee for purposes of collection; the claim assigned 
to her is that of a Danish citizen, Holger Zahle, who is the real party in 
interest. Any policy of the State of New York designed to favor purely 
local creditors, would not apply to the Gordon claim. Nor could Zahle a 
foreign creditor of the Railway Company bring himself within one of the 
purposes of the Litvinov Assignment, which was intended in part to 
secure American held claims against Russia and its nationals. As to 
Ethel Radin, she is a nominee of Fred Blaser, an American citizen and a 
resident of New York. He would be favored under any policy of the 
State of New York to prefer local creditors. But he has slept on his 
rights, as above indicated. I believe that any such state policy must 
yield in a situation such as this to the paramount policy of the federal 
government, which is a national policy designed to pool all the assets 
recovered under the Litvinov Assignment in the interest of all American 
creditors, regardless of their residence in a State in which certain of the 
assigned assets are located. That is the fair way of dealing with a 
national and not a local problem. The New York Trust Company and 
Blaser, American citizens, may some day share in the assets received 
by their government under the Litvinov Assignment. Zahle, a foreign 
citizen, will have to look to his own government for assistance in another 
forum, or through other channels. Meanwhile the funds involved in this 
action will be ordered paid to the United States as the claimant legally 
entitled thereto. Submit decree in accordance with the conclusions of 
law hereinabove set forth, 








454 THE BANKING LAW JOURNAL 


Renewal Notes Do Not Constitute Novation 





Motor Contract Division of Trusco Finance Co., v. Southern Cotton Oil Co., 
Court of Appeals of Georgia, 45 S. E. Rep. (2d) 291 





Notes secured by bills of sale, given for an existing indebtedness 
evidenced by a note and bill of sale to the same property, are not 
given for a new consideration, although they include additional in- 
terest and carrying charges, and are made to the holder as the trans- 
feree of the original note and bill of sale; and in the absence of an 
agreement to the contrary do not constitute a novation. 


Proceeding between Motor Contract Division of Trusco Finance 
Company and Southern Cotton Oil Company contesting the right to 
funds derived from sale of automobiles by a sheriff under levy of execu- 
tion. To review a judgment awarding the funds to the Southern Cotton 
Oil Company, the Motor Contract Division of Trusco Finance Company 
brings error. 

Reversed. 

C. L. Harris and O. Wendell Horne, Jr., both of Cordele, for plain- 
tiff in error. 

E. F. Strozier, of Cordele, for defendant in error. 


PARKER, J.—This case is a contest between Motor Contract Divi- 
sion of Trusco Finance Company, hereinafter referred to at times as 
the Finance Company, the plaintiff in error, and Southern Cotton Oil 
Company, the defendant in error, over certain funds derived from the 
sale of property by a sheriff under the levy of an execution. 

On October 16, 1946, Fred Williams executed a note and bill of sale 
to secure its payment to Guy T. Cobb, the note being due and payable 
on November 16, 1946. The bill of sale conveyed three automobiles de- 
scribed therein. It was not recorded as provided by law. On the same 
day that the note and bill of sale were made, Cobb assigned all of his 
right, title and interest therein to the Citizens’ and Southern National 
Bank of Macon. Thereafter, at the request of Williams, the Finance 
Company paid off the indebtedness to the bank, and on April 1, 1947, 
the bank transferred the note and bill of sale to that company. On 
March 24, 1947, the Finance Company took from Fred Williams three 
new notes and bills of sale to secure debt, covering the same property 
and securing the same debt included in and secured by the note and bill 
of sale made on October 16, 1946. Each of the three renewal notes was 
secured by a bill of sale to one automobile only. These new notes and 
bills of sale renewed and extended the original indebtedness only, with 


NOTE—For similar decisions see B. L.. J. Digest (Fifth Edition) §1347, 
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the interest and carrying charge thereon, for a period of 12 months, and 
made it payable in monthly installments. Thus the matter stood on 
April 1, 1947, as between Motor Contract Division of Trusco Finance 
Company and Fred Williams. 


Southern Cotton Oil Company came into the picture by suing Fred 
Williams and obtaining a judgment against him on November 4, 1946, 
on which judgment an execution was issued and entered on the general 
execution docket on January 22, 1947. On April 12 the sheriff levied the 
execution of Southern Cotton Oil Company on two of the three auto- 
mobiles described in the original bill of sale made by Williams to Cobb 
and in two of the last three aforementioned bills of sale to secure debt. 
Pending the advertisement of the automobiles levied on, and on May 
15, the Finance Company foreclosed the original bill of sale to secure 
debt made by Williams on October 16, 1946, and placed the execution in 
the foreclosure proceeding in the hands of the sheriff claiming the funds 
derived from the sale of the automobiles. The sheriff sold the two auto- 
mobiles on May 20, and on his petition to the superior court for direc- 
tion as to the distribution of the funds realized from the sale, each of the 
parties to this case was required to file its claim to the fund. 

The Finance Company alleged in its claim that the three notes and 
bills of sale executed on March 24, 1947, were made as extensions and 
renewals of the original note and bill of sale which it held under trans- 
fer from the bank, and that there was no agreement, express or other- 
wise, between it and Fred Williams that the original bill of sale would 
be extinguished by the making of the three renewal contracts on March 
24; and that the original bill of sale held by it was a prior lien on the 
automobiles sold by the sheriff, superior to the judgment under which 
the sale was made, and for these reasons it was entitled to the funds. 
Southern Cotton Oil Company alleged in its claim that the execution 
by Fred Williams, and their acceptance by the Finance Company, of 
the three notes and bills of sale to secure debt constituted a novation 
as to the original bill of sale covering the automobiles, and that the lien 
of its judgment was superior to the lien of these three bills of sale to se- 
cure debt made after the judgment was obtained, and for these reasons 
it was entitled to the money in the hands of the sheriff. In rendering 
judgment the trial court conceded, as do the parties in their briefs in 
this court, that the judgment lien was not superior to the prior unre- 
corded bill of sale to secure debt. The court, however, adopted the view 
of the defendant in error that the making of the three new notes and 
bills of sale to secure debt, which were recorded, although they covered 
the same property and the same debt, constituted a novation, and held 
that the judgment lien was superior. to the lien of those bills of sale, 
and under said holding the funds were awarded to the Southern Cotton 
Oil Company. 
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“One simple contract as to the same matter, and on no new consid- 
eration, does not destroy another between the same parties; but if new 
parties are introduced by novation, so as to change the person to whom 
the obligation is due, the original contract is at an end.” Code, § 20-115. 
In Wofford v. Gaines, 53 Ga. 485(1) it was held that: “When a promis- 
sory note, given for land, and payable to the vendor and negotiable, 
went into the hands of a third person, and whilst he was the owner of 
the same it was renewed by the maker and a party added as security 
and the new note made payable to the holder: Held, that this is not 
such a novation of the original contract as that a homestead laid off 
in the land, is not subject to be levied on and sold to satisfy a judg- 
ment founded on the renewed note. The debt is still for the purchase 
money of the land.” In the body of the opinion the court, speaking 
through Judge McCay, said: “I, ‘The common law idea of a novation, 
is when A is indebted to B, and B to C, and by mutual agreement B is 
dropped out, and in consideration of this, A becomes debtor to C. In 
this way it was competent as it were to transfer a chose in action. This 
is the novation of the Code, section 2724; a new person is introduced to 
whom the obligation is due. In the case before us, the note was pay- 
able to the payee or bearer. It is admitted that if the renewal had been 
to the original payee, though a security was added, there would have 
been no such novation as made a new contract. But when the renewal 
was made the note belonged to the bearer, and the question is, did the 
renewal to him alter the case? We think not. The note was payable 
to him. He was contracted with, in terms, at the giving of the note.” 
The Code section referred to in the quotation is the same as the present 
§ 20-115 set out above. Where after the mortgage was given, the debtor, 
by agreement between the parties, executed small notes in lieu of the 
original note secured by the mortgage, so as to give the creditor the 
right to sue in a justice’s court, it was held that the transaction was 
not a novation but a mere renewal of the old note, and was not such as 
would give priority to a homestead taken out in the period between the 
execution of the original note and the renewal notes. Davis v. Dunn, 
74 Ga. 36(2a). “I. A new note, given in lieu of an existing note be- 
tween the same parties and for the same indebtedness, even at a higher 
rate of interest and due at a later date, is not given for a new considera- 
tion, and therefore does not constitute a ‘novation. . . . Civil Code 
1910, § 4386. See, in this connection, American Mortgage Co. [of Scot- 
land] v. Rawlings, 127 Ga. 82, 56 S.E. 110.” Georgia National Bank v. 
Fry, 32 Ga.App. 695, 124 S.E. 542. “Where A. purchases a tract of 
land from B. and gives a purchase-money note therefor payable to B. 
‘or order,’ and B. transfers said note by indorsement, together with the 
reserved title to the land, to C., C becomes thereby a party both to the 
note and to the contract of purchase, and, if said note becomes barred 
by the statute of limitations, and A. enters into a new agreement with 
C., whereby A. promises to pay to C. the balance due on said note by 
installments running through several years, the consideration remain- 
ing the same, and no new security being added, the fact that the holder 
of said note has been substituted as payee, and the time of payment 
definitely extended does not constitute such a novation between said 
maker and holder as would extinguish the original debt and create a 
new one. See Wofford v. Gaines, 53 Ga. 485; Lott v. Dysart, 45 Ga. 
[355] 358; 21 Am. & Eng. Enc.Law (2d Ed.) 663; McDonnell v. Ala- 
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bama Gold Life Ins. Co., 85 Ala. 401, 5 So. 120.” American Mortgage 
Co. of Scotland v. Rawlings, 127 Ga. 82 (1), 56 S.E. 110. See also Bel- 
mont Farm v. Dobbs Hardware Co., 124 Ga. 827 (1), 53 S.E. 312; Stand- 
ard Cooperage Co. v. O’Neill, 146 Ga. 235, 237, 91 S.E. 82; Blackshear 
Mfg. Co. v. Harrell, 191 Ga. 433, 12 S.E.2d 328; Brooks v. Jackins, 38 
Ga. App. 57 (1), 142 S.E. 574; Farmers & Merchants Bank of Charing 
v. Rogers, 55 Ga. App. 38(1), 189 S.E. 274. In the Brooks case Judge 
Bell, speaking for this court, held that [88 Ga.App. 57(1), 142 S.E. 575] 
“A note given for an existing indebtedness, even at a higher rate of in- 
terest and due at a later date, is not given for a new consideration, and 
therefore does not constitute a novation. In the absence of agreement 
to the contrary, promissory notes are not payment until themselves 
paid. " 


We think therefore, that under the foregoing authorities, which are 
applicable and controlling, there was no novation as to the original bill 
of sale, and the court erred in awarding the funds to the defendant in 
error under the judgment held by it. The original bill of sale to secure 
debt was executed before the judgment was obtained, and although it 
was not recorded, under the ruling in Caldwell v. Northwest Atlanta 
Bank, 194 Ga. 370, 21 S.E.2d 619, it was superior to the lien of the 
judgment. Since this was conceded by the parties, the court should 
have awarded the money to the plaintiff in error. The authorities cited 
by the defendant in error do not require a different ruling herein. 


Judgment reversed. 


SUTTON, C. J., and FELTON, J., concur. 


a 


Negotiation of Note Presumed to Have Been 
Effected Before Maturity 





Wohlschlaeger v. Dorsey, St. Louis Court of Appeals, Missouri, 
206 S. W. Rep. (2d) 677 





A negotiable note is deemed prima facie to have been issued for 
a valuable consideration. In the instant case, therefore, since payee’s 
indorsement did not bear a date after maturity, every negotiation 
of the note, including the negotiation to the deceased, is presumed 
to have been effected before the instrument was overdue. Further- 
more, it is unimportant whether the deceased acquired the note di- 
rectly from payee, since the effect of the latter’s indorsement of the 
note in blank was to render the same payable to bearer so that it 
might thereafter be negotiated by mere delivery. 





NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §340. 
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Action on a negotiable promissory note by Thomas Wohlschlaeger 
and another, co-administrators of the estate of George J. C. Wohlschlae- 
ger, Sr., against Bert M. Dorsey, Jr., and another. Judgment for de- 
fendants, and plaintiffs appeal. 

Judgment reversed and cause remanded with directions. 

Carl A. Enger and Edward J. Houlihan, both of St. Louis, for 
appellants. 

Shifrin & Shifrin and Paxton H. Ackerman, all of St. Louis, for 
respondents. 


BENNICK, C.—This is an action upon a negotiable promissory note 
for the principal sum of $627, which was executed by defendants, Bert 
M. Dorsey, Jr., and Pearl E. Dorsey, on July 3, 1936, in favor of one 
Herbert Delugach as payee. The note provided that it should be pay- 
able in installments of $15 or more monthly beginning on September 
3, 1936, and should bear interest from date at the rate of 6% per an- 
num payable monthly on the principal sum remaining from time to 
time unpaid. 

The note bore on its back the blank indorsement of Herbert Delu- 
gach, the payee. 

The action was brought by Thomas Wolhlschlaeger and George J. 
Wohlschlaeger as co-administrators of the estate of George J. C. Wohl- 
schlaeger, Sr., among whose effects the note was found at the time an 
inventory was being prepared for the administration of his estate. Spe- 
cifically, the note was found in the ledger of accounts the deceased had 
kept. Plaintiffs did not pretend to know when, where, or under what 
circumstances the deceased had acquired the note. It was shown, how- 
ever, that the deceased had engaged in the business of buying and 
selling real estate and of making loans of various kinds. 

The petition was in the conventional form, alleging, among other 
things, that the deceased had been the owner and holder of the note; 
that no part of the note had been paid; and that the principal amount 
of the note, together with interest at the rate of 6% per annum from 
the date of execution, was then due and unpaid. 

The answer of defendant Bert M. Dorsey, Jr., set up that his obliga- 
tion on the note was barred from enforcement by reason of his discharge 
in bankruptcy on July 27, 1939; that the note was void for lack of con- 
sideration; and that the plaintiffs were not holders in due course. 

In her own separate answer defendant Pearl E. Dorsey denied that 
she was indebted to plaintiffs in any way whatsoever, and further stated 
that any obligation she might have incurred by the execution of the 
note had been fully paid, and that nothing remained due. 

Upon a trial to the court alone without the aid of a jury, judgment 
was rendered in favor of defendants. Plaintiffs thereupon filed their 
motion for a new trial; and this being overruled, they gave notice of 
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appeal, and by proper steps have caused the case to be transferred to 
this court for our review. 

Defendant Bert M. Dorsey, Jr., testified that the note was executed 
in the office of the Edward K. Love Realty Company in St. Louis in 
connection with the transfer of certain real estate. 

The deal was one whereby Dorsey traded in his equity of $2,500 in 
property at 1404 Graham Street in St. Louis as part payment upon 
his purchase of property at 8715 Ivy Avenue in Afton. To complete the 
deal a residence was still to be built at the latter address; and Delugach, 
the payee in the note in suit, was the builder. The Love Realty Com- 
pany was making the building loan, for which defendants executed a 
note or series of notes for $3,250 (the balance due over and above the 
equity in the Graham Street property), and secured the same by a 
first deed of trust on the Ivy Avenue property, which was held by the 
Love Realty Company. 

It appears, however, that in the preliminary negotiations, the Love 
Realty Company had refused to approve the deal and make the loan 
unless changes were made consisting of the installation of dormer win- 
dows and the completion of a garage and a concrete driveway. To meet 
this objection defendants executed the note in suit, which was secured 
by a second deed of trust on the Ivy Avenue property. Delugach, be- 
ing payee in the note, was of course named as beneficiary in the deed 
of trust. Both notes and deeds of trust securing them were executed 
contemporaneously in the office of the Love Realty Company, and Dor- 
sey testified that so far as the financial end of the transaction was con- 
cerned, he had dealt with no one else. He had never heard of Wohl- 
schlaeger, the deceased, in connection with the deal, and had never 
known that Wohlschlaeger had acquired the note until demand was 
made for its payment before the institution of this action. Prior to that 
time he had always assumed that the Love Realty Company was the 
holder of the note. 

Nothing whatever was paid on either obligation, which was for the 
reason (so Dorsey testified) that the building was never completed by 
Delugach. 

Subsequently there was a foreclosure under the second deed of trust 
securing the note now in suit, and the property was sold at a trustee’s 
sale on March 21, 1938. A petition for redemption was filed by de- 
fendants on April 7, 1938, in which petition they alleged that the prop- 
erty was bought in for $400 by some unidentified purchaser, who had 
announced that he was acting for one Stella McGuire, who was either 
herself the owner, or the agent for the owner, of the note and deed of 
trust. The court sustained defendants’ petition and fixed the redemp- 
tion bond at the sum of $600, which bond was given and approved. 
Dorsey testified, however, that he and his wife did not redeem the 
property, although they continued to live in it past the time for redemp- 
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tion. It was brought out that no credit had been given on the note for 
the amount realized from the foreclosure sale. 

It also appears that there was a foreclosure under the first deed of 
trust, and that the sum of $2,000 was realized from the sale, leaving a 
deficiency claim of $1,250. It will be recalled that the note or series of 
notes secured by the first deed of trust had been given for the aggre- 
gate amount of $3,250. 

On January 18, 1939, Dorsey filed a petition in bankruptcy, and was 
discharged on July 27, 1939. 

The primary question on this appeal is whether there was a substan- 
tial showing made upon either of the defenses interposed which would 
support the finding and judgment in favor of defendants. If not, the 
question will then arise as to what disposition is to be made of the case 
in view of the state of the record now before us. 

The note was to be deemed prima facie to have been issued for a 
valuable consideration, Sec. 3040, R. S. Mo. 1939, Mo. R. S. A. § 3040, 
and since Delugach’s indorsement did not bear a date after maturity, 
every negotiation of the note, including the negotiation to the deceased, 
is presumed to have been effected before the instrument was overdue. 
Sec. 3060, R. S. Mo. 1939, Mo. R. S. A., § 3060. Furthermore, it is un- 
important whether the deceased acquired the note directly from Delu- 
gach, since the effect of the latter’s indorsement of the note in blank 
was to render the same payable to bearer so that it might thereafter 
be negotiated by mere delivery. Sec. 3049, R. S. Mo. 1939, Mo. 
R.S. A. § 3049. 

The deceased was prima facie a holder in due course, Sec. 3074, R. S. 
Mo. 1939, Mo. R. S. A. § 3074, and the burden was upon defendants to 
establish one or more of their defenses to the action, which included 
the defense that the deceased was not a holder in due course and that 
the note was void for failure of consideration. This meant that in order 
to make the defense of failure of consideration available, it was incum- 
bent upon defendants to prove that the deceased either acquired the 
note after maturity (Deicke v. Roudebush, Mo. App., 138 S. W. 2d 678; 
Dowling v. Grand Ave. Bank of St. Louis, 216 Mo. App. 86, 267 S. W. 
1); or, if he acquired it before maturity, that at the time it was negoti- 
ated to him he had knowledge of the fact that the note was without 
consideration. Kincaid v. Estes, 218 Mo. App. 109, 262 S. W. 399; Pat- 
tonsburg Sav. Bank v. Koch, Mo. App., 255 S. W. 580. In either of such 
events the deceased would not have been a holder in due course; and a 
note in the hands of a holder other than one in due course is subject to 
the defense of want or failure of consideration. Secs. 3044, 3073, R. S. 
Mo. 1939, Mo. R. S. A. §§ 3044, 3073; Huttig v. Brennan, 328 Mo. 471, 
41 S. W. 2d 1054. 

In making their defense, defendants elected to undertake the first 
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of such alternatives, that is, to prove that the deceased acquired the 
note after maturity and after default in the payments due upon it.’ 

In attempting to support such defense, evidence was introduced that 
Dorsey attended the foreclosure sale under the second deed of trust se- 
curing the note in question; that Dorsey spoke to Delugach, who was 
also present at the sale; and that Wohlschlaeger, the deceased, was not 
present at the sale, nor was Dorsey ever advised up to the time of this 
action that the deceased had become the holder of the note. 

Defendants argue that the fact that Delugach attended the sale, and 
the deceased did not, was evidence that at the time of the sale Delugach 
was still the owner and holder of the note and that the deceased did not 
acquire it until some time afterwards. 

While Delugach’s attendance at the sale was undoubtedly consistent 
with the idea that he was then the owner and holder of the note, it was 
insufficient in and of itself to constitute evidence of such fact. On the 
contrary, for all the record shows, Delugach may as well have been 
present for the protection of his liability as an indorser of the note. It 
was of course essential that the holder of the debt or obligation secured 
should authorize the trustee sale, Sec. 3450, R. S. Mo. 1939, Mo. R. S. A. 
§ 3450, but there was no requirement of law that he should personally 
attend the sale. In other words, the fact that the deceased was not 
present at the sale was no evidence that he was not the one who had 
exercised the option to foreclose. Why Delugach was present was purely 
a matter of speculation and conjecture, and nothing in defendants’ evi- 
dence overcame the presumption that the deceased was a holder in due 
course. Failure of consideration was therefore no defense, and the judg- 


ment rendered in defendants’ favor may not be supported upon 
such ground. 


The next question is whether recovery on the note is barred by 
reason of Dorsey’s discharge in bankruptcy. This defense, if sustained, 
could of course only inure to the benefit of defendant Bert M. Dorsey, Jr. 

Plaintiffs contend that Dorsey’s discharge in bankruptcy did not 
operate to release him from liability on the note for the reason that the 
note or debt was not included in the schedules filed in the bankruptcy 
proceeding. 

The Bankruptcy Act imposes upon the bankrupt the duty of filing 
schedules, which shall contain, among other things, a list of his creditors, 
showing their residences, if known, or that their residences are unknown; 
the amounts due each of them; the consideration therefor; and the se- 
curity, if any, which they hold. 11 U.S. C. A. § 25. The purpose of 
requiring the filing of such schedules is to inform the court of the per- 
sons entitled to notice, to inform the trustee of the claims against the 
estate, and to limit the effect of the bankrupt’s discharge. 

Generally speaking, a debt is duly scheduled if the bankrupt gives 
the information he possesses regarding the name of the creditor and 
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the debt, and if the information he gives describes the debt in such a 
way that the creditor can recognize it. Moreover, if some one other 
than the original creditor has acquired an interest in a claim by assign- 
ment or otherwise, and if the bankrupt has no knowledge of such trans- 
fer of interest, it is sufficient for him to schedule the claim in the name 
of the original creditor, since there is ordinarily no duty upon him to 
ascertain whether some one other than the original creditor has mean- 
while acquired an interest in the claim. 

The bankrupt’s discharge releases him from all provable debts save 
for certain stated exceptions, among which is the exception that the debt 
had not been duly scheduled, or that the creditor, even though the debt 
had not been duly scheduled, nevertheless had notice or actual knowl- 
edge of the bankruptcy proceeding. 11 U.S. C. A. § 35; Bank of Roth- 
ville v. Zaluke, 221 Mo. App. 1051, 295 S.W. 520. In other words, 
either due scheduling, or notice or actual knowledge, will suffice to bring 
a debt within the operation of the bankrupt’s discharge. But if the debt 
had not been duly scheduled, and the creditor had no notice or actual 
knowledge of the proceedings, the bankrupt, not withstanding his dis- 
charge, remains liable for the debt. 8 C. J.S., Bankruptcy, § 577. 

It was admitted that the note or debt in question was not specifically 
listed in the schedules filed by Dorsey, and the only question is whether, 
even though not specifically listed, it might be said to have been in- 
cluded in the following item which did appear: 
aes A Mat cit PN Ts i eg SEB TES | 
“Edward K. Love, Trustee, 704 Chestnut St., St. Louis, Mo. 

“This claim represents a deficiency of a certain deed of 
trust which is evidenced by notes which are executed by 
bankrupt and which notes are secured by property located 
at 8715 Ivy, Afton, Missouri, said deed of trust having 
been foreclosed for $2000.00 leaving the above mentioned 
IID sie dbetnisciehiietetcslstenhnivncbshnsidetaleinbibttenceesieien $1,250.00” 


The conclusion seems inescapable that the note now sued on was not 
included in such item. On the contrary, the claim thus scheduled re- 
ferred only to the deficiency remaining due after the foreclosure of the 
first deed of trust securing the original note for $3,250. The evidence 
disclosed, just as the schedule set forth, that the sum of $2,000 was 
realized from the foreclosure sale under the first deed of trust, leaving 
a deficiency claim of $1,250. There was no reference whatever to the 
debt evidenced by the note for $627 and secured by the second deed of 
trust on the property. Moreover, there is nothing in the record to indi- 
cate that the note for $627 was ever owned by Love, the creditor named 
in the schedule. It may conceivably have been indorsed to him by 
Delugach, but if so, such fact does not appear from the record. Love 
could not have recovered on the note unless it had been negotiated to 
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him, and Delugach, as payee, was the original creditor. Nor is there 
anything to indicate that either Delugach or the deceased had actual 
knowledge of the bankruptcy proceeding. Under the circumstances 
shown by this record, Dorsey’s discharge in bankruptcy was not a bar 
to the enforcement of his personal liability on the note, and the judg- 
ment, in so far as it was in his favor, may not be sustained upon such 
ground of his defense. 

The judgment in defendants’ favor must therefore be reversed, and 
we are now confronted with the question of what the disposition of the 
case shall be. 

Plaintiffs ask that the case be remanded with directions to enter 
judgment in their favor for the full amount of $627 with interest from 
the date of execution of the note. In many instances such a result might 
be expected to follow as a matter of course. But the trouble is that in 
this case the record discloses that there was a foreclosure under the 
second deed of trust securing the note for $627. We have no way of 
knowing the amount realized from the sale, save only that defendants, 
in their petition for redemption, alleged that the property was bought 
in by some unidentified purchaser for the sum of $400. Whatever the 
bid was, it must have been made good, since the circuit court granted 
defendants the right to redeem, and fixed and approved a redemption 
bond in the sum of $600. Nor does the record disclose how the proceeds 
of the sale were to be applied, or whether, after payment of any prior 
charges and expenses, there was anything remaining to be applied upon 
the note in question. If so, defendants should obviously receive credit 
for such amount. Defendant Pearl E. Dorsey, in her separate answer, 
pleaded payment in full, which would permit the reception of evidence 
of partial payment. 48 C. J. 678. The record in the case is not com- 
plete, with the consequence that this court is in no position to direct 
what the final judgment shall be. On the contrary, the ends of justice 
would seem to require that the case be remanded to the lower court for 
the sole and single purpose of ascertaining whether any part of the pro- 
ceeds of the foreclosure sale should be applied upon the note, since it 
would be unconscionable to enter judgment against defendants for the 
full amount of the note if they are entitled to be credited with any 
partial payment on it. 

The Commissioner accordingly recommends that the judgment of 
the circuit court be reversed and the cause remanded with directions to 
the circuit court to enter judgment in favor of plaintiffs for whatever 
amount is due them on the note after ascertaining whether they are 
entitled to be credited with any part of the proceeds derived from the 
foreclosure sale. 


PER CURIAM.—The foregoing opinion of BENNICK, C., is 
adopted as the opinion of the court. 
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The judgment of the circuit court is, accordingly, reversed and the 
cause remanded in accordance with the recommendations of the Com- 
missioner. 


McCULLEN, P. J., and ANDERSON and HUGHES, J.J., concur. 


Acceptance of Negotiable Instrument as Discharge 
of Original Debt 





Anthony P. Miller v. Commissioner of Internal Revenue, U. S. Circuit 
Court of Appeals, Third Circuit, 164 Fed. Rep. (2d) 268 





When a debtor gives a creditor a negotiable instrument for a debt, 
legal relations between them are not the same as before. The legal 
tule is well recognized that the giving and acceptance of the ne- 
gotiable instrument is conditional payment of the debt and the 
creditor cannot proceed against the debtor on the original obligation 
until the instrument is either surrendered or dishonored. If the 
parties agree, the acceptance of the negotiable paper will discharge 
the original debt altogether. 

In the instant case therefore, it was held that the taxpayer corpo- 
ration paid its president’s salary when, on January 1, 1941, it gave 
him negotiable demand promissory notes for the amount. 


Petition by Anthony P. Miller, Inc., to review a decision of the Tax 
Court, 7 T. C. 729, redetermining a deficiency in income tax imposed 
by the Commissioner of Internal Revenue. 

Reversed in part and affirmed in part. 

S. Leo Ruslander, of Pittsburgh, Pa. (Julian Ruslander and Jerome 
B. Lieber, both of Pittsburgh, Pa., on the brief), for petitioner. 

Helen Goodner, of Washington, D. C. (Sewall Key, Acting Asst. 
Atty. Gen., and Helen R. Carloss, Sp. Asst. to the Atty. Gen. on the 
brief), for respondent. 

Before ALBERT LEE STEPHENS, GOODRUB and O’CONNELL, 
Circuit Judges. 

In asking reversal of a decision by the Tax Court! the taxpayer cor- 
poration tenders us six issues. Five of them present questions of fact; 
one presents a question of law. The question of law will be treated first. 

The question of law is narrow but interesting. It has to do with 
Section 24(c) of the Internal Revenue Code, 26 US.C.A. Int.Rev.Code, 
§ 24(c), dealing with situations in which deductions are not allowed 





1Anthony P. Miller, 7 T.C.No.89 (1946). 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1258. 
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under certain circumstances. The Section precludes a deduction if the 
three conditions set out in it are all met.?_ There is no dispute that two 
of the provisions are met in this instance. Our question turns upon the 
third which is whether the taxpayer corporation “paid” its obligation 
for salary for the year 1940 to its President, Anthony Miller, within 
two and one half months after the end of the taxable year 1940. 

On January 1, 1941 the corporation gave negotiable promissory 
notes, payable on demand, to President Miller. The amount payable, 
upon these notes, represented the salary which the corporation owed 
Miller for services during the preceding year, plus other items not here 
important. The taxpayer corporation was, at the tinre of delivering the 
notes and at all other times here relevant, solvent and able to pay its 
obligations. The notes were; in fact, paid on December 31, 1942. 

The question is whether, by giving these notes to Miller, the tax- 
payer “paid” its President’s salary within the meaning of Section 24(c) 
(1) of the Internal Revenue Code. The Commissioner said it did not. 
The Tax Court, after full consideration, agreed with the Commissioner 
and rejected albeit respectfully, a conclusion of the Sixth Circuit to the 
contrary.2 For the Commissioner it is argued that the words of the 
statute should receive their ordinary meaning unless circumstances show 
that something else was intended. Under that meaning, it is argued, 
“paid” means the giving of cash or its equivalent to the payee. Fur- 
thermore, the argument runs, the giving of a negotiable instrument 
leaves things between the parties without essential change from what 
they were before the instrument was given. The debtor still owes the 
money and the creditor has not received it. Thus the Commissioner 
concludes that the creditor in this case was not “paid” until the corpo- 
ration discharged the notes by payment and that event, it is admitted, 
did not take place until 1942. 

The point is one which can be argued either way and have the argu- 
ments make sense. We think, however, that the better argument is in 


2“Sec. 24. Items Not Deductible. 

(c) Unpaid expenses and interest—In computing net income no deduction shall be 
allowed under section 28(a), relating to expenses incurred, or under section 28(b), relat- 
ing to interest accrued— 

(1) If such expenses or interest are not paid within the taxable year or within two 
and one half months after the close thereof; and 

(2) If, by reason of the method of accounting the person to whom the payment is to 
be made, the amount thereof is not, unless paid, includible in the gross income of such 
—_ for the taxable year in which or with which the taxable year of the taxpayer ends; 
an 

(8) If, at the close of the taxable year of the taxpayer or at any time within two 
and a half months thereafter, both the taxpayer and the person to whom the payment is 
to be made are persons whom losses would be disallowed under section 24(b).” 

3Musselman Hub-Brake Co. v. Commissioner, 6 Cir., 1943, 189 F.2d 65. The Fifth 
Circuit has a decision relevant to the question, but the case is distinguishable from the 
facts here as it is admitted by the Government and was urged by the Solicitor General 
when certiorari was sought by an unsuccessful taxpayer following the decision in the 
Fifth Circuit. See P. G. Lake, Inc., v. Commissioner of Internal Revenue, 5 Cir., 1945, 
148 F.2d 898, certiorari denied, 1945, $26 US. 782, 66 S.Ct. 41, 90 L-Ed. 436. 
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favor of the view taken by the Sixth Circuit and against that taken by 
the Tax Court. When a debtor gives a creditor a negotiable instrument 
for a debt, legal relations between them are not the same as before by 
any means. The legal rule is well recognized that the giving and accept- 
ance of the negotiable instrument is conditional payment of the debt 
and the creditor cannot proceed against the debtor on the original obli- 
gation until the instrument is either surrendered or dishonored.* If the 
parties agree, the acceptance of the negotiable paper will discharge the 
original debt altogether.5 

In either event, the creditor with the negotiable instrument in his 
hands is in a much better position than a creditor without one. He has 
a piece of paper which he can transfer to a holder in due course free of 
equities. He has an instrument on which’ he makes out a case against 
the debtor simply by its presentation and proof of execution. The bur- 
den shifts to a defendant to show lack of consideration or other de- 
fense. All this is well known negotiable instruments law and we need 
not labor the point nor build up an appearance of erudition in this opin- 
ion with encyclopedic citations upon points which no one disputes. 

Furthermore, as a matter of common parlance we think it is most 
common to speak of “paying” an obligation by giving one’s check for 
it. That is the common method of paying bills in this country. The 
use of the demand negotiable note is not so frequent, but the two in- 
struments have much in common, nevertheless. Each is payable at once. 
Each rests on the credit of the maker or drawer, respectively, for the 
bank is under no obligation to the holder to pay a check. Nor is the 
drawing of the check an assignment of the debtor’s account with the 
bank. 

We think, therefore, that the taxpayer corporation paid its presi- 
dent’s salary when, on January 1, 1941, it gave him negotiable demand 
promissory notes for the amount. Nor does this conclusion violate the 
spirit of the Act as found in its legislative history. Our brethren in the 
Sixth Circuit decision, already referred to, discussed this point in some 
detail and reference is made to the opinion in that case for its consid- 
eration. 

We now turn to the five issues of fact posed by the taxpayer. They 
are as follows: (1) Was the Tax Court correct in fixing $25,000 as the 
allowable deduction for the president’s salary in 1940 instead of the 
$42,000 which the corporation (self dominated by its President Miller) 
had given him? (2) Was the value of shares of stock in the Chelsea 





4Cf. Knapp v. Gray, 1922, 153 Ark. 160, 239 S.W. 757; Carney v. Mortgage Security 
Corporation of America, 1929, 107 W.Va. 605, 149 S.E. 837. 


5Gaunt v. Alabama Bound Oil & Gas Co., 8 Cir., 1922, 281 F. 653, 23 A.L.R. 1279; 
Stebbins v. North Adams Trust Co., 1922, 243 Mass. 69, 186 N.E. 880; Brady v. Inter- 
state Mortgage Co., 1924, 96 Okl. 298, 223 P, 145; Woods Bros. Corporation v. Francke, 
1982 Neb. 672, 241 N.W. 88. 
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Housing Corporation, received by the corporation in 1940, that which 
the Commissioner fixed and the Tax Court affirmed? (3) Did the tax- 
payer prove that the stock of the Chelsea corporation became worth- 
less in 1940? (4) What was the value of shares of the Ogontz Housing 
Corporation received by the taxpayer in 1940? (5) What was the value 
of Foster Park Housing Corporation shares received by the taxpayer 
in 1940? . 


Upon some of these issues the Tax Court affirmed the figures set by 
the Commissioner. Upon one it reached a different conclusion and fixed 
a lower amount. The taxpayer disagrees with each of them on every 
issue. He recognizes, although not enthusiastically, the existence of the 
doctrine of the Dobson case, but says, nevertheless, that the conclusion 
of the Tax Court finds no reasonable basis in fact. Therefore, he says, 
Dobson or no Dobson the Tax Court must be reversed. 


On none of these issues can we accept the taxpayer’s argument. The 
opinion of the Tax Court shows an examination of each one of these 
factual questions with admirable clearness and exactness. The evi- 
dence pro and con is carefully reviewed. There is certainly adequate 
basis in the evidence for each one of the conclusions reached, although 
we can quite understand how a hard pressed taxpayer is unhappy 
about each of them. We think here that our judicial eye in its restricted 
wandering, and it is very restricted wandering, has encountered abund- 
antly sufficient facts to lend support to the Tax Court’s conclusions. 

Our decision is, then, that the Tax Court is reversed so far as it 
concerns the deduction to the taxpayer for the salary. That salary is 
to be allowed as a deduction but only as to the $25,000 which the Tax 
Court found was the reasonable amount. On all other points the deci- 
sion of the Tax Court is affirmed. 


Essentials of Valid Gift 





Tradesmens National Bank & Trust Co., v. Forshey, Superior Court of 
Pennsylvania, 56 Atl. Rep. (2d) 329 





To make a valid gift there must have been not only an inten- 
tion to make it but to do so at the time and not in the future, and 
it must be accompanied by an actual or constructive delivery to the 
donee by which the donor released all dominion over the property 
and invested the donee with full title to and control over the same. 
Without a complete delivery there can be no valid gift inter vivos, 
though every step be taken that is essential to the validity of 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §600. 
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the gift; if there is no delivery the gift must fail. Intention can- 
not supply it; words cannot supply it; actions cannot supply it; 
it is an indispensible requisite without which the gift fails, regardless 
of consequences, and the test of delivery is the change of property, 
the immediate right to the entire dominion over the subject of the 
gift, a perfect title which is good against the donor or anyone else. 

Gifts inter vivos and gifts causa mortis differ in nothing, except 
that the latter are made in expectation of death, become effectual 
only upon the death of the donor and may be revoked; otherwise the 
same principles apply to each. 


Appeal No. 98, October term, 1947, from the decree of Court of 
Common Pleas No. 7 of Philadelphia County (Sitting in Equity) at 
No. 1525, June term, 1946; James C. Crumlish, Judge. 

Action in equity by the Tradesmens National Bank & Trust Com- 
pany, administrator of the estate of Maude M. Jones, deceased, against 
John H. Forshey to recover certain jewelry owned by deceased. From 
the decree, defendant appeals. 

Decree affirmed. 

Before Rhodes, P. J., and Hirt, Dithrich, Ross, Arnold and Fine, JJ. 

Thomas B. Hall, of Philadelphia, for appellant. 

James Hay Simms, of Philadelphia, for appellee. 


ROSS, J.—This is an action in equity to recover certain jewelry 
owned by Maude M. Jones for a number of years before her death on 
April 1, 1946, but after her death found in the possession of defendant. 
The court below, after determining that upon the death of the decedent 
all title and right to possession of the jewelry in question passed to 
her administrator, the plaintiff, ordered the jewelry delivered to it 
and the defendant has taken this appeal. 

The bill avers that the decedent, who had been temporarily stay- 
ing at the Berkshire Hotel in Reading, was removed from the hotel 
on March 29, 1946 to the Community General Hospital in Reading, 
where she died intestate on April 1, 1946; that for a number of years 
prior to her death the decedent owned, inter alia, the jewelry involved 
in this action; that between March 29, 1946 and April 1, 1946 the de- 
fendant “wilfully, fraudulently and without any right thereto obtained 
possession of the aforesaid articles of jewelry”; that when the decedent 
was removed to the hospital she permitted the defendant to occupy 
her room in the Berkshire Hotel, in which her jewelry and other per- 
sonal effects were located. In his answer the defendant denied that he 
“willfully, fraudulently and without any right thereto” obtained pos- 
session of the jewelry and on the contrary averred that the jewelry was 
a gift from the decedent to the defendant on or before March 29, 1946. 
It is admitted that the decedent owned and possessed the jewelry in 
question up until a short time before her death, that the defendant 
occupied her room in the Berkshire Hotel after her removal to the 
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hospital, and that the jewelry was not found among her other personal 
effects in her hotel room after her death. 

There is no evidence in the record that the defendant acted fraud- 
ulently and the chancellor did not so find. The chancellor, affirmed 
by the court en banc, found as a fact, inter alia, that the decedent 
did not deliver the jewelry to the defendant “for safekeeping, or for 
any other purpose” and concluded as a matter of law that “the de- 
ceased, Maude M. Jones, did not make a gift, or otherwise transfer 
title or ownership, of the jewelry in question to the defendant John H. 
Forshey, and title in and right to possession of the jewelry remained in 
Maude M. Jones until her death.” 


The only issue in the case is whether or not the decedent during her 
lifetime made a valid gift of the jewelry to the defendant. 


“To make a valid gift there must have been not only an intention 
to make it but to do so at the time and not in the future, and it must 
be accompanied by an actual or constructive delivery to the donee 
by which the donor released all dominion over the property and invested 
the donee with full title to and control over the same. Without a 
complete delivery there can be no valid gift inter vivos, though every 
step be taken that is essential to the validity of the gift; if there is no 
delivery the gift must fail. Intention cannot supply it; words cannot 
supply it; actions cannot supply it; it is an indispensable requisite with- 
out which the gift fails, regardless of consequences, and the test of 
delivery is the change of property, the immediate right to the entire 
dominion over the subject of the gift, a perfect title which is as good 
against the donor as anyone else.” Hafer v. McKelvey, 23 Pa.Super. 
202; In re Brown’s Estate, 343 Pa. 230, 22 A.2d 821; Watkins v. Mac- 
Pherson, 348 Pa. 467, 35 A.2d 256. “Gifts inter vivos and gifts causa 
mortis differ in nothing, except that the latter are made in expectation 
of death, become effectual only upon the death of the donor and may 
be revoked — otherwise the same principles apply to each.” In re 
Elliott’s Estate, 113, Pa.Super. 350, 173 A. 880, 882. 


The mere possession by an alleged donee of property of the alleged 
donor after the death of the latter raises no presumption of ownership. 
The burden of proof is on one claiming to be the donee of property to 
prove the change of ownership and to establish all facts essential to 
the validity of the gift. Henes v. McGovern, 317 Pa. 302, 176 A. 503; 
Ryan v. MacDonald, 151 Pa. Super. 607, 30 A.2d 662; Maxler v. Hawk, 
233 Pa. 316, 82 A. 251, Ann.Cas.1913B, 559. 

To meet his burden of proving a valid gift of the jewelry involved in 
this case, the defendant relied upon the testimony of two witnesses, 
Mrs. Helms and Mrs. Nevins, friends of the decedent, who had a con- 
versation with her in her hotel room a few days before she was taken 
to the hospital. Mrs. Helms testified that during this conversation 
the decedent, referring to the defendant and her jewelry, said, “I have 
given Jack my diamonds, and if anything happens to me, he is to have 
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them.” She further testified that when she asked the decedent, “Why 
do you do that?” she answered, “Because my room is open and any- 
one coming here could open the door. It can’t be locked.” Mrs. 
Nevins testified, “She said the same to me that she said to Mrs. Helms. 
She said, ‘I will wrap my diamonds in a handkerchief and give them to 
Jack if anything happens to me,’” and Mrs. Nevins repeated this 
statement several times, each time using the future tense: “I will wrap 
my diamonds in a handkerchief and give them to Jack.” 

Because of the ambiguity and apparent conflict in this testimony, 
the learned court below concluded that the defendant had not met the 
burden of proving a change in ownership and a valid gift of the jewelry 
to him, and we agree with that conclusion. 

Delivery may be proved by declarations of a donor, just as the gift 
itself may be, but the declarations must be clear and unambiguous. 
Leitch v. Diamond National Bank, 234 Pa. 557, 83 A. 416. An un- 
mistakable intention on the part of the donor to make a gift and de- 
livery of it must be established by clear and precise evidence. In re 
Reist’s Estate, 158 Pa. Super. 281, 44 A.2d 847. In this case defendant’s 
evidence did not meet the required tests. 

Decree affirmed. 


Validity of Acts Under National Banking Act 
Not Questionable by Private Parties 





First National Bank of Ottawa v. Weise, Appellate Court of Illinois, 
16 N. E. Rep, (2d) 538 





The validity of acts under the National Banking Act under which 
national bank operated can be questioned only by the United States 
and not by private parties, where the statute imposes no penalty 
on forfeiture. 

Inasmuch as the Nationa! Banking Act does not impose a penalty 
or forfeiture on contracts which might be construed to create a part- 
nership, defendants, in a suit by national bank to establish a trust 
on realty, are not entitled to question the contract on the ground 
that it is ultra vires. 


Proceeding by the First National Bank of Ottawa, Illinois, against 
Sidney W. Weise and Bessie Weise to establish a trust on realty held 
by Bessie Weise, for the use of the plaintiff and Sidney Weise. From a 
judgment for plaintiff, defendants appeal. 

Judgment affirmed. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $902. 
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Taylor E. Wilhelm, Robb J. Purcell and Richolson, Wilhelm & ane 
all of Ottawa, for appellants. 
Hibbs & Pool and Carr, Carr & Carr, all of Ottawa, for appellees. 


BRISTOW, J.—In a proceeding instituted by planitiff, The First 
National Bank of Ottawa, Illinois, to establish a trust on property held 
by defendant Bessie Weise, for the use of plaintiff and defendant Sidney 
Weise, the circuit court of LaSalle County entered a decree in favor of 
plaintiff, and defendants are prosecuting this appeal therefrom. 


Inasmuch as this cause involves determinations of fact as well as 
questions of law, it is incumbent upon this court to review rather fully 
the business relationships of the parties hereto and the circumstances 
surrounding the same. 


The LaSalle County Fair Association originally owned the property 
in controversy and executed a mortgage thereon to the First Trust Com- 
pany, a subsidiary of plaintiff, to secure certain notes including a note 
owned by plaintiff for $5,508.40 and a note owned by defendant Sidney 
Weise for $240. The mortgage was foreclosed on June 3, 1926, and the 
First Trust Company purchased the premises and held title as trustee 
for the note holders until its dissolution on June 28, 1934, when title and 
trusteeship devolved upon the plaintiff. 


It appears that some time prior to November 1939 the defendant 
Sidney Weise, who had charge of the care of the fair grounds, negotiated 
with two of plaintiff’s executives and entered into an oral agreement 
with them whereby both parties could realize a financial return on the 
notes owing to them from the LaSalle County Fair Association. 


The evidence is conflicting as to the certainty and binding character 
of this agreement, defendant contending that it was very nebulous, and 
plaintiff insisting that it was definite and in terms identical to those 
incorporated in a subsequent written contract. 

From July 8, 1939, to November 16, 1939, defendant Sidney Weise 
purchased the interests of the other principal note holders with funds 
furnished by the plaintiff, and on November 16, 1939, plaintiff delivered 
to defendant Bessie Weise a quitclaim deed conveying to her its interest 
in the fair grounds. Concurrently therewith defendants executed and 
delivered their note for $6,750 together with a mortgage as security for 
the repayment of the note. 

With money advanced by plaintiff defendants thereafter filed a bill 
for partition of the premises, apparently in an effort to clear the title of 
the remaining interests, and plaintiff was a party defendant to that pro- 
ceeding. The property was sold pursuant to the decree, and purchased 
by Bessie Weise who received a Master’s deed to the premises on Febru- 
ary 17, 1940. Thereupon Bessie Weise and Sidney Weise executed and 
delivered their note for $10,000 together with a mortgage as security 
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therefor. No money, however, was paid for the deed by defendants, 
and it is their contention that their $10,000 note constituted payment. 
Plaintiff, however, claims that the note and mortgage was given as 
security for money advanced and to be advanced by plaintiff to 
defendants. 

The property at this time was valueless and encumbered with tax 
liens and general and special assessments in the amount of $16,328. De- 
fendant Sidney Weise proceeded to pay off the obligations from income 
from the property and from monies advanced by plaintiff for which 
defendants gave their notes. 

On December 10, 1941, defendant Sidney Weise presented plaintiff 
with a written report of the financial status of the fair ground property. 
This document also recited that the bank was to receive half of the 
amount due on its original note of $5,508.40 from the LaSalle County 
Fair Association, and that the amount would be paid from the sale of 
the property or from rentals. The report acknowledged, moreover, that 
to date the bank received nothing for its interest in the property. 

It further provided, “Gentlemen’s Agreement herewith put in writ- 
ing. Any profits from sales or rentals, or any and all receipts over and 
above this amount of $2,750 shall be divided equally between the pres- 
ent owners and First National Bank. Sidney Weise is to receive $120 
for his interest of $240 being on the same basis as the First National 
Bank payment. It is agreed that amount mutually agreed upon shall 
be paid to Sidney or Bessie Weise for making sales or commissions if 
undue amount of time is expended.” 


Defendants thereafter continued to manage the property and use 
their best efforts to enhance its value. It is presently used for “war 
housing” under an agreement with the federal government and has a 
high valuation. Defendants have paid off all of their indebtedness se- 
cured by the $10,000 mortgage with the exception of $1,500 still owing 
to the plaintiff. 

Other than the aforementioned report of December 10, 1941, no 
other written instrument was executed by the parties until February 1, 
1945, when plaintiff submitted to defendants a draft of a contract pur- 
porting to recite the history of the transaction and the terms thereof, 
as well as modifications for future procedure. Defendant Sidney Weise 
revised this draft and prepared on his own typewriter the final copy 
which was signed by the defendants and one of the bank’s executives. 

This written document recited that although absolute title was es- 
tablished in Bessie Weise by virtue of the partition sale for the mutual 
convenience of the parties, nevertheless she held the property for the 
benefit of the plaintiff and defendant Sidney Weise and that the full 
partnership of the bank was acknowledged and agreed to by both parties. 

The instrument provided further that for managing the property 
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Sidney or Bessie Weise were to receive 50% of the gross rents collected, 
and that after payment of taxes, expenses and the management feé, the 
balance was to be applied first on any indebtedness due the bank and 
then on the payment of the preferred claims of $2,750 due the bank and 
the $120 owing to defendants. The remainder of the net proceeds was 
to be divided equally between the plaintiff and the defendants. 

The contract also reiterated that Sidney and Bessie Weise were to 
receive a commission on the sale of any of the property and that they 
were to be compensated for any and all past commissions which they 
failed to deduct. 


This agreement was confirmed by defendant Sidney Weise in subse- 
quent correspondence with the bank, wherein he also acknowledged the 
bank’s interest under a prior agreement obtaining between the 
parties. In his letter of June 27, 1945, to the president of the plaintiff 
bank, defendant stated, “Notwithstanding there was a previous agree- 
ment or rather contract covering the liquidation of the Fair Ground 
property, on February 1, 1945, we signed with E. Haeberley a new agree- 
ment that was eminently fair to the First National Bank... .” 

In his correspondence of October 3, 1945, defendant again admitted, 
“You always had an agreement and when I was asked for it, gave you 
immediately a better one that protected the interests of the Bank just 
as strongly as I could word it.” 


On the basis of the foregoing evidence the circuit court entered a 
decree providing that Bessie Weise held title to the property under the 
agreement as trustee for the use of plaintiff and Sidney Weise, and that 
defendants and plaintiff shall each present an accounting to a Master 
for determination of the proper amount due and owing to the parties 
upon a liquidation of the property. 

The fundamental inquiry upon this appeal is whether the acts of the 
parties created a debtor-creditor relationship or a trust, and if a trust 
were created, whether it is enforceable in a court of equity. 

Plaintiff contends that an enforceable trust was established, whereas 
defendants insist that the relationship between the parties was merely 
that of debtor and creditor; that the Master’s deed to Bessie Weise can- 
not be varied by parol evidence; that plaintiff was guilty of laches; that 
the acts of the bank were ultra vires; that the doctrine of res judicata 
barred this action; and that plaintiff as original trustee could not acquire 
any interest in the property. 

It is apparent from the record that plaintiff and defendants did enter 
into a definite oral agreement on or about July 1939 with reference to 
the LaSalle County Fair property whereby they sought to realize some 
financial returns on the notes owing to them from the Fair Association. 
This conclusion is supported by Sidney Weise’s testimony that he sold 
a “program” to the bank executives, his admission that he had at all 
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times prior to the institution of this litigation recognized the existence 
of an agreement and intended to comply therewith; and his corre- 
spondence with the bank referring to an existing agreement prior to the 
written contract of February 1, 1945. 

The terms of that agreement are ascertainable both from the conduct 
of the parties and from certain written evidence. Immediately after his 
negotiations with the bank executives, defendant Sidney Weise pur- 
chased the outstanding interests in the property held by the principal 
note holders with funds loaned by the plaintiff. The latter quitclaimed 
its interest to Bessie Weise and advanced the money for a partition sale 
whereby a merchantable title could be obtained. 

Although Bessie Weise took title under the Master’s deed, it is clear 
from the nature of that proceeding and from the report of December 
10, 1941, and the contract of February 1, 1945, that the parties did not 
intend at that time, or thereafter, that absolute title should vest in her, 
or that the bank was parting with its entire interest in the property. 
The partition proceeding was not an adversary action for the parties 
were acting in unison to effect a mutual objective. The fact that plain- 
tiff continued thereafter to advance money for the management of the 
property and that defendants on December 10, 1941, presented plain- 
tiff with a written account of the financial status of the property cor- 
roborates the contention that plaintiff had an interest in the property 
and was not merely a creditor entitled only to the repayment of loans. 

This conclusion is further evident from the provision in the report 
that defendants were to receive commissions for their efforts in making 
sales or rentals, thereby indicating that they were not regarded as the 
absolute owners of the property. 

The extent of the bank’s interest according to the original oral agree- 
ment of the parties in 1939 is set forth in the provision of the report 
which states: “Gentlemen’s agreement hereby put in writing. Any 
profits from sales or rentals and any and all receipts over and above this 
amount of $2,750 shall be divided equally between the present owners 
and the First National Bank.” 

If there were any doubt as to the existence of a binding agreement 
in 1939 or as to the nature and extent of the interest of the parties es- 
tablished thereunder, it is conclusively dispelled by the written contract 
of February 1, 1945, prepared and approved by the defendant Sidney 
Weise wherein it is provided that Bessie Weise held the title to the 
property in trust for the benefit of defendant Sidney Weise and plaintiff, 
who were to divide the net profits after the payment of outstanding 
obligations and preferred claims. 


Defendants, however, insist that this written agreement has no ap- 
plication, and that at the time the Master’s deed was executed the 
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parties had, at most, an oral agreement which could not vary the terms 
of the deed under the Statute of Frauds. 

The Statute of Frauds provides “All declarations or creations of 
trusts or confidences of any lands, tenements or hereditaments shall be 
manifested and proved by some writing signed by the party who is 
by law enabled to declare such trust...” (Par. 9, ch. 59, Ill. Rev. 
Stats. 1945.) 


This statute has been interpreted to mean that the trust need not 
necessarily be declared in writing but that there must be some written 
evidence manifesting the existence of the trust. Kingsbury v. Burnside, 
58 Ill. 310, 330, 11 Am. Rep. 67. Nor is it essential that the writing be 
executed contemporaneously with the declaration of trust. Fast v. Mc- 
Pherson, 98 IIl. 496, 503; Rankin v. Barcroft, 114 Ill. 441, 454, 3 N. E. 
97; Gallagher v. Northrup, 114 Ill. App. 368, 371. 


In the instant cause it is clear that at the time Bessie Weise took 
title under the deed there was an oral agreement that she was to hold 
that title for the benefit of plaintiff and defendant Sidney Weise who 
were to divide the net proceeds from the property. This oral agreement 
was referred to and incorporated in two written instruments and in 
diverse correspondence, all of which constituted a sufficient written’ 
manifestation of the trust to satisfy the requirements of the Statute of 
Frauds. Therefore, defendants’ contention that the Statute of Frauds 
barred plaintiff's action was properly overruled by the circuit court. 

Similarly, the defense of laches predicated on the theory that plain- 
tiff’s cause of action accrued on November 16, 1939, when plaintiff de- 
livered its deed to Bessie Weise is also without legal merit, inasmuch as 
defendants waived that defense when they executed the contract of 
February 1, 1945, which reaffirmed their obligation under the original 
agreement. 

The defense that the contract was ultra vires and therefore void was 
also properly overruled by the circuit court. The alleged ultra vires 
nature of plaintiff’s acts is not clear. Apparently defendants predicated 
this theory on the general rule that a national bank cannot enter a 
partnership, and that the agreement of February 1, 1945, referred to 
the parties as partners. 


The defendant Sidney Weise, a layman, composed this contract, and 
although the word “partner” was used, it was not used in the technical 
sense for the agreement in no way created a partnership. There were no 
provisions for the sharing of losses since plaintiff alone was to furnish 
the required money, and there was no purpose to engage in a business 
as partners, but merely to liquidate a particular tract of property and 
to recover money due to the parties. It is established that the validity 
of acts under the National Banking Act under which plaintiff operated 
can be questioned only by the United States and not by private parties, 
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where the statute imposes no penalty or forfeiture. Thompson v. St. 
Nicholas National Bank, 146 U. S. 240, 251, 13 S. Ct. 66, 46 L. Ed. 956. 
Inasmuch as the National Banking Act does not impose a penalty or 
forfeiture on contracts which might be construed to create a partner- 
ship, defendants herein are not entitled to question the contract on the 
ground that it is ultra vires. 

Nor is there legal merit in defendants’ plea that the partition decree 
was res adjudicata of the rights of the parties and a bar to this action. 
As hereinbefore noted, the partition proceeding was not an adversary 
action but rather one step in a program to obtain a merchantable title 
to the premises in accordance with the agreement of the parties. The 
plaintiff bank advanced the money for the suit and paid the expenses 
incidental thereto. The parties at all times thereafter continued to recog- 
nize plaintiff’s interest in the property. To permit defendant Sidney 
Weise to violate his agreement and take advantage of a recital in the 
decree that Bessie Weise was seized and possessed of the property, in 
the face of his written admission that title was taken in her name “for 
reasons that seemed mutually advisable,” and that title was maintained 
by her “for the benefit of the two partners” would be a distortion and 
perversion of the processes of the law. 

Defendants’ final contention that plaintiff's action fails on the 
ground that as original trustee for the creditors of the LaSalle County 
Fair Association it could not acquire an interest in the trust property, 
is also untenable. Defendants insist that such conduct would constitute 
a fraud and all rights with reference to the property would, therefore, 
be unenforcable in a court of equity. Inasmuch as the program for the 
liquidation of the fair grounds property originated with the defendant 
Sidney Weise, and it was he who induced the bank to undertake this 
plan for their mutual benefit, it is not conscionable for him to avoid his 
obligations under the agreement by accusing plaintiff of perpetrating a 
fraud. Clearly, no fraud was practiced on him. 

Nor was any fraud perpetrated on any of the other creditors. The 
principal creditors of the LaSalle County Fair Association, excluding 
plaintiff, were four other banks which were in receivership and were 
being liquidated. Their interests were purchased by defendants with 
funds furnished by plaintiff. As to the smaller creditors, some of their 
interests were purchased at private sales and the remainder were pur- 
chased at the partition sale, which was the only procedure by which the 
interests of parties whose whereabouts were unknown could be obtained. 
The decree set forth the distributive share of each crditor, and it is not 
apparent to this court how plaintiff perpetrated any fraud against any 
one by this procedure. 

Moreover, defendants could not avoid their obligations on the ground 
that plaintiff committed a fraud against others, To permit a party to 
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avail himself of the “clean hands” doctrine obtaining in equity courts, 
the inequitable conduct must be directed toward the defendant,’ and 
effect the equitable relations subsisting between the two parties and arise 
out of the transaction. Carpenters’ Union v. Citizens’ Committee, 333 
Ill. 225, 250, 164 N. E. 393, 63 A. L. R. 157; Fagan v. Rootberg, 320 III. 
586, 594, 151 N. E. 491. 

In the light of the foregoing analysis of the facts and the legal issues 
arising therefrom, it is the conviction of this court that the circuit court 
properly overruled the special defenses offered by defendants, and that 
the order decreeing that defendant Bessie Weise held the legal title to 
the property in controversy in trust for plaintiff and defendant Sidney 
Weise was in accordance with a proper interpretation of the facts and 
the law. 

Inasmuch as defendant Sidney Weise devoted considerable time and 
effort toward the improvement of the property and the enhancement of 
its value, he should be compensated therefor, according to the terms 
of the agreement between the parties, the amount of which to be deter- 
mined in the accounting proceeding which the circuit court properly re- 
ferred to a Master. 


The judgment of the circuit court should therefore be affirmed. 
Judgment affirmed. 


DOVE and WOLFE, J.J., concur. 


Equitable Right of Set-off Under Agreement 
Between Maker and Payee 





United States v. Winnett, U. S. Circuit Court of Appeals, Ninth Circuit, 165 
Fed. Rep. (2d) 149 





Under California law, where the transaction is such as to raise 
the presumption of an agreement for a set-off, it should be held that 
the equity that this should be done is superior to any subsequent 
equity not arising out of a purchase for value without notice. 

In this case maker borrowed money from payee and executed a 
note therefor in the sum of $60,000. Later, payee borrowed money 
from a bank, executed notes and maker endorsed them with the un- 
derstanding, both oral and written, that in the event payee defaulted 
in any or all of the payments to become due on her notes, and 
maker was called upon to make payment, the amount so paid by 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $771. 
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him could be set off against any amounts due or to become due on 
the $60,000 note. This agreement was reduced to writing later, 
and on the same day an endorsement was made on said $60,000 
note making it subject to the agreement. Sometime later maker 
was notified that payee had defaulted on her notes to the extent of 
$27,233.66. Maker paid said sum to the bank and the notes were 
endorsed over to him. 


It was held that the written agreements between maker and 
payee that maker could offset against amount due on note any sum 
paid by maker pursuant to maker’s endorsement of payee’s in- 
debtedness to bank did not constitute preference. Maker was not 
thereby created a trustee for United States seeking to enforce lien 
against note for unpaid taxes of payee, where payee was not insolvent 
on dates of written agreements and agreements were in ordinary 
course of business. Hence, government’s lien could be enforced 
only as to unpaid balance on note after deducting indebtedness to 
bank actually paid by maker after date of tax lien. 


Appeal from the District Court of the United States for the Southern 
District of California, Central Division; Peirson M. Hall, Judge. 


Proceeding to enforce federal tax lien by the United States against 
P. G. Winnett. From the judgment, the United States appeals. 


Affirmed. 


Theron L. Caudle, Asst. Atty. Gen., Sewall Key, A. F. Prescott, 
Courtnay C. Hamilton, and Fred E. Youngman, Sp. Assts. to Atty. 
Gen., and James M. Carter, U.S. Atty., E. H. Mitchell, Asst. U. S. 
Atty., and Eugene Harpole, Sp. Atty., Bureau of Internal Revenue, all 
of Los Angeles, Cal., for appellant. 


MacFarlane, Schaefer & Haun and Dempsey, Thayer, Deibert & 
Kumler, all of Los Angeles, Cal., for appellee. 


Before MATHEWS, STEPHENS, and ORR, Circuit Judges. 


ORR, C.J.—Appellee Winnett borrowed money from one Summers? 
and executed a note therefore in the sum of $60,000. Later, Summers 
borrowed money from a bank, executed notes and Winnett endorsed 
them with the understanding, both oral and written, that in the event 
Summers defaulted in any or all of the payments to become due on her 
notes, and Winnett was called upon to make payment, the amount so 
paid by him could be set off against any amounts due or to become due 
on the $60,000 note. This agreement was reduced to writing on May 26, 





1 The name of J. M. Woods appears in the different transactions but it is conceded Woods 
and Summers are one and the same person. In this opinion we will refer to Summers only. 
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1938, and on the same day an endorsement was made on said _ 000 
note making it subject to the agreement. 

On May 17, 1939 Winnett was notified that Summers had defaulted 
on her notes to the extent of $27,233.66. Winnett paid said sum to the 
bank and the notes were endorsed over to him. 

On February 16, 1939 the Collector of Internal Revenue received an 
assessment list containing an assessment against Summers. Notices of 
federal tax lien were filed the following day. On March 22, 1939 the 
Collector served upon appellee a notice of levy on all property in his 
possession belonging to Summers. It will be noted that the payment 
to the bank by Winnett of the amounts by which Summers had de- 
faulted was subsequent to the lien of the United States resulting from 
the levy made by the Collector. 

The District Court found that on January 1, 1939 Summers was in- 
solvent; that on February 17, 1939 the United States had a valid and 
subsisting lien on the property of Summers; that said lien was enforce- 
able against Winnett only as to the unpaid balance on the $60,000 
note after deducting the amount of the claimed off-sets. The Dis- 
trict Court found the sum of $6,466.64 plus interest due the United 
States, this being the value of the property or property rights which 
Summers could have enforced against Winnett. 

Appellant’s main contentions are: That since Winnett’s right to off- 
set was a contingent right on February 16, 1939, the date of lien secured 
by the United States, and since no offset had been made or could be 
made on that date, its tax lien attached to the entire unpaid balance 
of the $60,000 note, and that apart from its lien the United States had a 
priority in the property of Summers upon her insolvency under § 3466, 
RS., 31 U.S.C.A. § 191, and that this priority precluded any sube- 
quent offset.2 We do not agree. Summers’ interest in the $60,000 
note had been subjected, by oral contract, as early as the year 1935, 
to Winnett’s contingent right of set-off and his interest was made 
the subject of written agreement and endorsement upon the note on 
May 26, 1938. These writings served as a notice of the limitation of 
Summers’ interest in the note to all who might subsequently take the 
note, either as purchaser for value or for pre-existing debt. One choos- 
ing to reach this chose-in-action belonging to Summers by attachment or 
garnishment could acquire no greater right against Winnett than that 





2 § 3710 (a), Int. Rev. Code, 26 U.S.C.A. Int. Rev. Code, § $710 (a): 


“(a) Requirement. Any person in possession of property, or rights to property, subject 
to distraint, upon which a levy has been made, shall, upon demand by the collector or 
deputy collector making such levy, surrender such property or rights to such collector. 
or deputy, unless such property or right is, at the time of such demand, subject to an 
attachment or execution under any judicial process.” 





480 THE BANKING LAW JOURNAL 


possessed by Summers.” This would hold true even though the 
sovereign initiated the proceeding. Under §§ 3672 and 3710(a) of the 
Internal Revenue Code, 26 U.S.C.A.Int.Rev. Code, §§ 3672, 3710(a), 
the rights of the Collector do not extend beyond those of the taxpayer 
whose right to property is sought to be levied upon. Winnett had a 
right of set-off of the amount he was contingently liable for as an en- 
dorser of the Summers notes in 1935 prior to the United States asserted 
lien and priority and the Government is legally required to recognize 
that right. 

The determination of what constituted the property of Summers on 
February 16, 1939, the date of the asserted lien and priority of the 
United States, is primarily a matter of state law.5 Because of the in- 
solvency of Summers on January 1, 1939, the equitable right of set-off 
accrued to Winnett on that date, under the laws of the state of Cali- 
fornia® notwithstanding his claim was then based upon a contingent 
obligation; furthermore, his equitable right to set-off related back to the 
date of agreement for set-off, which was prior to the lien of the United 
States.’ “Indeed, natural justice would seem to require that where 
the transaction is such as to raise the presumption of an agreement 
for a set-off, it should be held that the equity that this should be done 
is superior to any subsequent equity not arising out of a purchase for 
value without notice.”® This is so in the face of a claim of the United 
States based on §§ 3710(a) and 3672 of the Internal Revenue Code, 
or § 3466 of the Revised Statutes. The Collector can reach nothing 
that Summers could not have reached. The equities in this case are 
clearly with Winnett. He should not be required to pay the same debt 
twice even though the interposition here is by the sovereign. 

The United States further contends that Summers, in loaning to 
Winnett, on December 20, 1935, an additional $40,000 and receiving in 
return therefor the $60,000 note (which included $20,000 then owed by 
Winnett to Summers) committed an act of bankruptcy. There is no 
finding that Summers was insolvent on May 26, 1938 or on August 26, 
1938, the dates the written agreements were executed. These do not 
constitute a preference as they appear to have been given in the or- 
dinary course of business and we find no basis for the contention that 
by the said transactions Winnett was created a trustee for the United 
States. 


Judgment affirmed. 





8 United States v. Bank of U. S., D.C., 5 F.Supp. 942. 
4 Karno-Smith Co. v. Maloney, 3 Cir., 112 F.2d 690, 692. 
5 United States v. Malcolm, 282 U. S. 792, 51 S.Ct. 184, 75 L.Ed. 714. 


6 Harrison v. Adams, 20 Cal.2d 646, 128 P.2¢d 9; Gordon v. Foote, 120 Cal.App. 76, 
7 P.2d 709. 


7 In re Van Winkle, D.C., 49 F.Supp. 711. 
8 Scott v. Armstrong, 146 US. 499, 508, 18 S.Ct. 148, 151, 86 L.Ed. 1059. 
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Statute of Limitations Runs from Date of Account 





Pepper v. Hyman, Supreme Court of Colorado, 189 Pac. Rep. (2d) 155 





Action on a promissory note is barred after the lapse of six years 
from its maturity; and on an account stated, when unquestioned, 
the statute of limitations begins to run from the date of the account. 

To constitute what is known as “an account stated” there must 
have been an accounting between the parties, a balance struck, and a 
promise, express or implied to pay the balance. 


Suit for an accounting by Peyser Pepper and Joe Pepper, a co-partner 
ship doing business as Joe Pepper, against L. Hyman. To review a judg- 
ment for the defendant, the plaintiffs bring error. 

Judgment affirmed. 

Quiat & Ginsberg, of Denver, for plaintiffs in error. 

Edward Miller and Graham Susman, both of Denver, for defendant 
in error. 


LUXFORD, J.—This is an accounting suit. The parties appear in 
the same order as in the court below. 

In 1928 plaintiffs and defendant orally entered into a joint venture 
agreement to buy, feed and sell cattle, the profit to be divided equally, 
one-half to plaintiffs and one-half to defendant; losses, if any to be 
shared in the same proportion. Under the agreement, Joe Pepper, one of 
the plaintiffs, was to borrow money, buy the cattle and deliver them to 
defendant, at cost, to be fed in a feed lot near Fort Lupton, Colorado. 
Both parties were to give their services to the joint venture without 
financial remuneration. Joe Pepper was to advance money to buy and 
feed cattle while they were in the feed lot, and when the cattle were 
sold, he was to be repaid the amount borrowed with interest; how- 
ever, the money advanced by him to buy feed for the cattle was to be 
repaid to him without interest. It also was agreed that Joe Pepper 
was to pay defendant two hundred dollars per year for the use of his 
automobile in attending to the business of the joint venture. Defendant 
was to devote his entire time to feeding the cattle. Later the parties 
bought a farm which was used in their cattle feeding business. The 
greater part of this farm, however, was cultivated and operated by 
defendant as a part of the joint-venture business on the basis that each 
member was to receive one-half the profits and bear one-half of the 
losses resulting from the said farming business. Ultimately a dispute 
arose over the business, and in 1944 plaintiffs sued defendant for a final 
accounting, a dissolution of the joint venture, and for a balance which 
they alleged to be due them in the sum of $13,008.56. Defendant’s an- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §§1383-1410. 
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swer contained a general denial; an allegation that plaintiffs owed him 
$50,000; a demand for an accounting; and a request for the appoint- 
ment of a master to determine the accounts between them. The court 
appointed a master who took the testimony, made a written report of 
his findings of fact and conclusions of law with a recommended judg- 
ment, which, with a transcript of the entire proceedings, was returned 
to the court. Upon said report and record the court entered judgment 
for defendant and against plaintiffs in the sum of $9,176.60; plaintiffs 
bring the case here on error specifying 21 specific points nine of 
which they discuss in their brief and which we follow in considering 
and disposing of the case. 

1. To constitute what is known as “an account stated” there must 
have been an accounting between the parties, a balance struck, and a 
promise, express or implied, to pay the balance. 

It is contended that an alleged settlement in 1931 between the parties 
hereto constituted “an account stated.” The evidence discloses that Pey- 
ser Pepper called defendant to his office on December 7, 1931, and told 
him that the firm had lost $25,000, and asked him to give his promis- 
sory note for one-half that amount. Defendant signed a note in blank 
which was thereafter filled out by Peyser Pepper for the sum of $12,- 
579.20 with interest at six per cent. The note was payable on demand. 
Neither the account books, if there were any, nor any statement of ac- 
count, were presented to defendant. The entire transaction was con- 
summated upon the verbal statement made by Peyser Pepper to de- 
fendant. At the time of trial the books covering the period had been 
destroyed by plaintiffs. 

It also is disclosed by the record that the alleged settlement did not 
cover or take into consideration the number and value of the 
cattle then in the feed lot, the value of the feed on hand, or 
the income from the farm. Defendant could neither read nor 
write English. He testified: ‘We never settled anything; we made no 
settlement. Q. Did he show you any statement or paper at that time? 
A. No. sir. I take his word because, I have been believing that fellow 
like a fellow believed in God.” The master in his report to the court 
stated: “The fact is, and the master finds, that Hyman was imposed 
upon. . . . Whatever the motive he [Peyser Pepper] took advantage 
of the confidence reposed in him, knowing, or at least believing, that 
Hyman would respond favorably to any request made by Peyser Pep- 
per.” The master found from all the evidence that the giving of the 
promissory note by Hyman for the sum of $12,579.20 dated December 
7, 1931, under the circumstances shown was not the result of an “ac- 
count stated” between the parties, and is not itself proof of an account 
stated. In view of the foregoing we concur in his conclusion. 


2. The 1935 settlement. It is claimed by plaintiffs that the parties 
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entered into another settlement on September 13, 1935, and that de- 
fendant should not now be permitted to inquire about any items of ac- 
count that arose prior to that time. The settlement of 1931 did not 
constitute an account stated. It is evident that the parties never had a 
settlement in 1935 because the adjustment consisted of nothing more 
than a determination of the balance due on the old note after allowing 
defendant credit for the profit that accrued in the interim. Peyser Pep- 
per admitted that this account did not include all the items of the joint 
adventure business. The proceeds from the farm crops had not been 
received and, it is admitted, were not considered in the settlement. This 
is only one of the items which should have been, but which were not, 
included therein. It is evident that there was no accounting between the 
parties, no balance struck, but simply a credit given defendant on his 
old note of his share of the profit which plaintiffs told the defendant had 
been made. For the most part it was simply a repetition of all the cir- 
cumstances surrounding the 1931 settlement, in view of which, it did 
not constitute “an account stated.” 

3. Fraud, Where upon the facts, the law adjudges fraud, it is not 
essential that the answer should, in terms, allege it. In his answer de- 
fendant alleged that as a result of their “feeding operations” a profit of 
$100,000 resulted, and that his share of said profit was $50,000, which 
plaintiffs converted to their own use. The master found that plaintiffs 
had imposed upon defendant, and that they owed him $9,119.34. With 
slight modification, the court entered judgment on said findings. To 
the extent of the judgment entered, the evidence supported the allega- 


' tions of the answer. True, “fraud” was not specifically charged in the 


answer, nor did it need to be. This is a case where “the law adjudges 
fraud” from all the circumstances in the case. Stimson v. Helps, 9 Colo. 
33, 36, 10 P. 290, 292. 

4. Omitted Items. It is contended that the court erred in admitting 
and considering evidence showing items omitted from the alleged settle- 
ments made in 1931 and 1935 between plaintiffs and defendant. But as 
we have shown, the omission of these items from those settlements ab- 
solutely precluded them from being considered as “an account stated.” 
These items not having been considered before in any accounting be- 
tween the parties, the master was right in admitting evidence con- 
cerning them. 

5. Laches. It is claimed that defendant was guilty of laches. The 
adjudicated cases, however, proceed on the assumption that the party 
to whom laches is imputed has knowledge of his rights. Penn Mutual 
Life Insurance Co. v. City of Austin, 168 U.S. 685, 698, 18 S.Ct. 223, 
42 L.Ed. 626. The undisputed evidence herein shows that defendant’s 
delay was due to lack of information, and that as soon as he discovered 
the facts he proceeded promptly to assert his rights. It must be con- 
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sidered also that the period establishing laches is not “one which can 
be measured out in days and months, as though it were a statute of 
limitations.” Northern Pac. R. R. Co. v. Boyd, 228 US. 482, 33 S.Ct. 
554, 562, 57 L. Ed. 931. Defendant was not guilty of laches. 

6. Statute of Limitations. It is urged that defendant is precluded 
from making claim for an accounting of the joint adventure business 
prior to September, 1935 by reason of his plea of the statute of limita- 
tions on the note of September 13, 1935. This contention is not sound. 
In defendant’s case the statute of limitations began to run from the 
time of discovery of the concealment of the facts. Order of Railway 
Conductors v. Jones, 78 Colo. 80, 239 P. 882. Action on a promissory 
note is barred after the lapse of six years from its maturity, Engel v. 
Samuels, 9 Colo.App. 339, 48 P. 276; and on an account stated, when 
unquestioned, the statute of limitations begins to run from the date 
of the account. Lendholm v. Bailey, 16 Colo.App. 190, 64 P. 586. In 
the case at bar the accounting was disputed, defendant acted promptly 
when the facts appeared, and his defense was not barred by the statute 
of limitations. ‘ 

7. Freight Charges. It is contended that the master erred in dis- 
allowing the plaintiff’s freight expense in the sum of $730 on the ship- 
ment of Krouse cattle. We are of the opinion, after considering the 
whole record relating to said transaction, that the contention of plain- 
tiff in error is correct and that one-half of the $730.00 freight charges, or 
$365, should be deducted from the amount of plaintiff’s judgment. 

8. Interest. The trial court found and held that “defendant is en- 
titled to interest at 6 per cent per annum on the amount found to be 
due defendants from the date of the demand on plaintiffs by defendant 
up to the date of the approval of the Master’s Report.” In view of the 
circumstances presented in the case and the provisions of Section 2, 
Chapter 88, ’385 C.S.A. regarding interest, we are of the opinion that 
the trial court was justified in so holding. 

9. Costs. The court costs in the sum of $2,041.45 were paid out of the 
funds of the joint adventure that came into the registry of the court, and 
thereafter, the court included one-half thereof, to-wit, $1,020.72 in the 
judgment in favor of the defendant and against plaintiffs. We think the 
court was right in so ordering. 

The judgment is affirmed. 


BURKE, C.J., and JACKSON, J., concur. 


On Petition for Rehearing. 


LUXFORD, J.—Although after considering the petition for rehearing 
in this case we have altered the language used in our opinion in some 
minor respects, we adhere to our original determination. The petition for 
rehearing is denied. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Bequest of Specific Sum Secured by Mortgage 





Deihl v. Council of Zion Evangelical Lutheran Church of Petersburg, 
Pennsylvania Superior Court, No. 91 


A bequest of $2,000 in trust for a church, the said sum “to remain 
and be secured by a mortgage upon my farm when it is sold and the 
interest only to be paid to the said church,” was not a provision for a 
perpetual lien, and indicated an intention to bequeath the principal of 
the mortgage as well as the interest, and the church was obliged to 
accept payment of the principal of the mortgage. 


Devise of Estate Held in Joint Tenancy 





Estate of Dow, California District Court of Appeal, Civ. No. 15869 


A will of a deceased joint tenant does not sever a joint tenancy, for 
upon his death the right of survivorship immediately accrues and the 
probate court having jurisdiction over the estate of the deceased joint 
tenant never acquires jurisdiction over the property which was held in 
joint tenancy; the executor of an estate is not required to collect rent 
from the heirs after expiration of the six-month period for filing claims, 
in the absence of a showing that the potential income would be re- 
quired to pay debts of expenses of administration. 


Exercise of Power of Appointment 


‘ 





Estate of Cunningham, Pennsylvania Orphans’ Court 


A life tenant’s power to appoint by will “a person or persons related 
to him or her by blood or marriage, or charities, to whom or which the 
trust fund was to be distributed at the life tenant’s death, was validly 
exercised by the tenant’s giving his residuary estate, including that over 
which he had the power of appointment, in trust for the life benefit of 
his wife and father-in-law with power in the wife to make testamentary 
disposition of the corpus of the trust. 
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Executor’s Compensation 





Allen v. The United States National Bank of Portland, Oregon Supreme 
Court, No. 4387 

The estate upon which an executor’s commissions are based is the 
same estate for which he must account; that is, the estate at its value 
at the time of settlement, including accretions by way of rents and 
interest. 

Counsel fees and costs incurred in connection with the executor’s 
appeal from an order of the probate court revoking a prior order 
authorizing the sale of real estate for the purpose of raising funds to pay 
claims were properly allowed as expenses of administration, since under 
the circumstances it was the duty of the executor to appeal. 

Where the executor managed a one-story and basement commercial 
structure for five and one-half years, collecting rent, negotiating leases, 
making repairs and carrying on a general property management, it was 
within the discretion of the court to find that the executor rendered 
extraordinary and unusual services for which he was entitled to extra 
compensation. 


Indefinite Devise of Real Estate 





Taylor v. Taylor, North Carolina Supreme Court 

Testator provided in his will that all of his real estate was “to go to 
my brothers and my sisters, to do as they like with it.” A subsequent 
clause in the will provided: “I wish that after my death and the death 
of the brothers and sisters named in this will, whatever property there 
is left shall go to my niece.” 

An unrestricted or indefinite devise of real property is regarded as 
a devise in fee simple, and a subsequent clause in the will expressing a 
wish, desire or even direction for the disposition of what remains at the 
death of the devise is not allowed to defeat the devise or to limit it to a 
life estate. 





Jurisdiction Over Suit to Compel Testamentary Trustee to Account 





Sullivan v. Title Guarantee and Trust Co., U. S. District Court, N. Y. 
Civil No. 44-45 

A testamentary trustee under a will probated in New York Sur- 
rogate’s Court, although he functions under the supervision of the 
Surrogate’s Court, is by no means to be considered an officer of that 
court, and he can be compelled to account in the supreme court of the 
state, under the exercise of its equitable jurisdiction, and he can likewise 
be required to account in the United States District Court. 
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Income Payable to Beneficiary 





In re Doerschuck, N. Y. Surrogate’s Court, 119 N. Y. L. J. 265 


By stating that the trustees should set aside in cash “a sufficient sum 
of money or of the securities to produce a net income” of $2,500 per 
annum, and pay over to testator’s son, George, “the annual income of 
said money or securities” in twelve equal monthly payments, testator 
merely fixed a formula for the determination of the amount of trust 
corpus (sufficient to produce a net income of $2,500) and intended that 
his son receive only the “annual income” of the trust, regardless of 
whether it was more or less than $2,500, and no invasion of corpus is 
permitted in the event of a deficiency. 


Liability of Administrator's Surety for Waste of Assets 





Bemboon v. National Surety Corp., Minnesota Supreme Court, No. 24,448 


In a suit against the bondsman of a deceased administrator to re- 
cover damages for alleged unlawful waste of real estate belonging to the 
estate, a directed verdict for the bondsman was sustained on the ground 
that plaintiffs, who alleged that they were the widow and devisees of 
the decedent, offered no evidence of title and no evidence that they were 
the widow and devisees. 


Trustee’s Distribution of Income to Life Tenant’s Divorced Wife 





In re Wood, New Jersey Prerogative Court 


A trustee, who had been directed by the life beneficiary to pay the 
income to the latter’s wife, did not commit a breach of trust by paying 
such income to the wife after the beneficiary’s disappearance and after 
his wife had secured a divorce, or by facilitating the wife’s endeavors 
to collect alimony. 


Refunds by Distributees 





Estate of Steinhardt, N. Y. Surrogate’s Court, 118 N. Y. L. J. 1917 


Administrators who purchased outstanding deficiency judgments 
held by a creditor of the estate were entitled to have the distributees of 
the estate refund to the administrators payments aggregating the price 
which they had paid for the judgments, since a settlement agreement 
entered into by beneficiaries of the estate and the administrators did 
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not establish the status of estate affairs as against the creditor, and 
there was no showing that estate assets, if collected, would have been 
sufficient to pay the claim or that the foreclosure of the creditor’s 
mortgage could have been avoided. 


Remainder Interests 





In re Bates, N. Y. Appellate Court 


A testamentary provision by which the testator gave to his wife 
“the life use of all my property, provided she does not remarry, and 
upon her death or remarriage all of my property shall go to my children, 
share and share alike, the income to be used for their support and 
education during their minority, and the principal sum to be paid over 
to them upon their arriving at the age of 25 years respectively,” created 
a vested interest in the children who were living at the time of the 
testator’s death. There is no reason for applying the so-called “divide 
and pay over” rule. 


Trustee’s Direction to Invade Trust Principal 





In re Willcockson, N. Y. Surrogate’s Court, 118 N. Y. L. J. 1874 
Where a trustee of a trust created for the benefit of a testator’s wife 
and daughter to whom the income is distributable in equal shares, has 
discretion to invade the trust principal, the exercise of that discretion 
in favor of one beneficiary does not depend upon the independent income 
of the beneficiary, nor must the invasion of principal be necessary or 
expedient for both beneficiaries. It is not reasonable to assume that the 
testator intended that his wife and daughter should have equal needs 
at the same time before resort could be had to the principal for the 
benefit of either. The indicated equality of distribution can and will be 
preserved by limiting the maximum withdrawal of principal in favor of 

either beneficiary to not more than one-half of the trust principal. 


Court Confirmation of Agreement for Sale of Trust Property 





Estate of De La Montanya, California District Court of Appeal, Civ. No. 13,553 

Notwithstanding the fact that by the terms of the trust the trustee 
had the power to sell estate property at private sale without notice to the 
beneficiaries of the trust, and without court approval or confirmation, 
the court acquired jurisdiction over the trust and the power to approve 
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and confirm the sale of the trust property when the trustee entered 
into an agreement for sale to a third party and included as one of the 
terms of the sales agreement that the cash payment be made “on con- 
firmation of sale by the above entitled court.” 

The probate court had jurisdiction to ask for and accept higher 
bids for purchase of trust property in open court, when one such higher 
bid was made in court at the hearing upon confirmation of another bid 
originally accepted by the trustee, since the court had acquired juris- 
diction of the trust in question by virtue of a provision in the trustee’s 
agreement for sale (at the lower bid) that the sale be subject to con- 
firmation by the court. 


Defeasible Fee 





Olson v. Lisco, Nebraska Supreme Court, No. 32,355 


Testator bequeathed and devised all his real estate and personal 
property to his daughter, to receive the net proceeds of the estate un- 
til she becomes thirty years of age and after she reaches thirty years of 
age she “is to have entire control and right to possession of all my real 
estate, same to be hers in fee simple and she is to have at said time 
right to use, sell and dispose of my entire personal property as she 
may see fit” and then testator provided that “In case of death of my 
beloved daughter should she die possessed of any personal property or 
real estate, devised her by this will, being part of my estate, said per- 
sonal property and real estate is to descend, share and share alike to 
my brothers and sisters, or their descendants.” By these provisions, the 
daughter took a fee simple title subject to defeasance in the event she 
died prior to reaching the age of thirty years, in which event the tes- 
tator’s brothers and sisters would take title. 


Dual Capacity of Fiduciaries; Degree of Care Required 





In re Hubbell, N. Y. Surrogate’s Court, 119 N. Y. L. J. 554 


While it is well established that estate fiduciaries who hold, as such, 
stock of a corporation of which they are also officers and directors, are 
responsible to the estate as well as to the corporation for damages re- 
sulting from fraud, embezzlement, misappropriation, bad faith, or the 
violation of any legal direction in testator’s will, they are not, how- 
ever, held to any higher standard in their management of corporate 
affairs than they would be if they owned and managed the same assets 
directly as trustees rather than through the medium of a corporation. 
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Implied Power of Sale of Realty 





In re Miller, N. Y. Surrogate’s Court, 119 N. Y. L. J. 711 


In her will, testatrix directed that her daughter, May, “have the use 
of the house where we now live as long as she may desire as her home; 
after that it is to be either leased or sold and the proceeds are to go to 
my daughter May, after the following bequests are made.” There fol- 
low six pecuniary bequests to testatrix’s six children, each prefaced by the 
phrase “if and when my home is sold.” The daughter May survived 
testatrix but has since died, and there is not and was not sufficient 
personal property in the estate to pay the legacies specified in the will. 
The court implied a power of sale from the terms of the will in order to 
accomplish the purpose of the testatrix to pay the legacies, and to avoid 
a defeat of the legacies, after the daughter May had the use of the 
realty as a home. 


Trustee’s Extra Compensation 





In re Cornwell, N. Y. Surrogate’s Court, 119 N. Y. L. J. 266 


A trustee who is a lawyer may receive compensation for legal serv- 
ices rendered in connection with his official duties, but the burden rests 
upon him to establish the nature, extent and value of the services per- 
formed by him as an attorney as distinguished from those which the 
law requires him to perform as a trustee. 

A trustee who united with other counsel in a suit to quiet title to 
property in which the trustee held a mortgage, even though he was not 
a formal party to the action, was entitled to extra compensation for 
time spent for him in preparing the case and in court, but since the 
trust held only a quarter interest in the mortgage only one-fourth of 
the sum claimed by the trustee as extra compensation could be charged 
against the trust; he was not entitled to extra compensation for time and 
efforts expended in disposing of the mortgage and in supervising mort- 
gage and tax payments. 


Time of Determining Heirs 





Hull v. Adams, Illinois Supreme Court, Docket No. 30,325 


A provision in a will which devised a farm for the life of the testa- 
tor’s daughter and directed that if the daughter died without leaving is- 
sue the farm property should be sold and the proceeds divided between 
“my legal heirs,” was construed as meaning those persons who were the 
testator’s heirs at the time of his death, and not at the time of the 
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daughter’s death, so that the daughter, who was the testator’s sole 
heir at the time of his death, had power to dispose of the property by her 
will. It is a general rule of testamentary construction that a gift of a 
future interest to the testator’s heirs is construed as a gift to such per- 
sons as are his heirs at the time of his death, unless a contrary inten- 
tion is clearly manifested. Such contrary intent is not manifested by 
the will in question. 


Gift of “Entire Contents” of Home 


Estate of McCartney, Pennsylvania Orphans’ Court 

A testamentary gift of the testatrix’s home “and the entire con- 
tents thereof, with the exception of wearing apparel and jewelry,” did 
not include securities and cash found in a small safe in the home, since 
the phrase “contents of a home,” used in its ordinary sense, includes only 
furniture, appliances, and articles commonly used in maintaining a 
home; the exclusion of wearing apparel and contents shows only that the 
testatrix thought they might be “contents.” 


Exercise of Power of Appointment 


In re O’Connor, N. Y. Supreme Court, 119 N. Y. L. J. 992 


Testatrix provided for the payment of the principal of a trust on the 
death of the life tenant to such persons as the life tenant should by will 
“duly executed according to the laws of the place where she may be 
domiciled appoint,” and “in default of such last Will and Testament” 
to her children. The court construed the second quoted phrase to mean 
“in default of appointment by such last will” rather than to mean in 
default of any will. 


Annuity of Trust Income 


Estate of Winburn, N. Y. Surrogate’s Court, 119 N. Y. L. J. 468 


A direction that “an annuity of $600 in instalments of $50 per month 
to be paid to Rosanna by my trustees during the term of her natural 
life, and” the further direction “that there be set aside moneys or 
securities sufficient to constitute a fund ensuring an income of $50 per 
month for this purpose” created an annuity of $50 per month for the 
named beneficiary and a deficiency therein could be made up by an 
invasion of trust corpus, 
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Carrying Charges on Non-Productive Realty; 
Equitable Conversion of Realty 


In re Weatherbee, N. Y. Surrogate’s Court, 118 N. Y. L. J. 1814 


Although the general rule is that the carrying charges on non- 
productive real property in a trust estate are payable from income, 
where the will of testatrix indicates an intention that the real property 
be equitably converted into personalty at her death and the court 
carries out such intention by decreeing equitable conversion of the 
realty, the carrying charges on such non-productive realty are to 
be paid in the first instance from principal. 

A specific bequest by testatrix to her daughter of certain tangible 
personal property used in connection with a residence, including the 
“interior woodwork, doors, panelling, carrying and decorations” therein, 
together with her household goods and personal effects wherever 
located, indicates an intention on the part of testatrix that the real 
estate comprising such residence be stripped of certain fixtures which 
would ordinarily be regarded as necessary for its continued use as a 
dwelling or for future occupancy, and therefore discloses an intent 
that these premises should not be leased, mortgaged, or retained as 
such but should be converted into personalty as of the time of testatrix’s 
death, notwithstanding the fact that testatrix also conferred upon trustee 


of her estate authority to retain, lease or mortgage real property. 


Executor’s Sale of Stock 


Shelley v. Creighton, New Jersey Chancery Court 


Where the testator’s estate is inadequate to pay bequests and legal 
obligations, the testamentary prohibition against sale of the stock which 
is attached to the residuary gift must abate in order that debts, taxes, 
and the pecuniary legacies entitled to priority: of payment by law as 
well as by the express provisions of the will can be satisfied. 


Waiver of Formal Accounting by Trustee 


In re Cavagnaro, N. Y. Surrogate’s Court, 118 N. Y. L. J. 1885 


A beneficiary who annually signed receipts acknowledging that he 
had received “all income to date on the trust fund,” and in some years 
signed writings indicating that he knew there was no income to be 
distributed, waived a formal accounting by the trustee, and since the 
beneficiary was estopped by his own conduct from demanding a formal 
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accounting, his legal representative stood in no better position. The 
beneficiary’s representative asserts that the trustee was guilty of breach 
of trust in making investments other than those permitted by the will 
which created the trust. If such investments were made, the beneficiary 
expressly authorized and ratified them. Where the cestui que trust 
has assented to or concurred in the breach of trust, or has subsequently 
acquiesced in it, he cannot afterwards proceed against those who would 
otherwise be liable. 


Uniform Simultaneous Death Act; Lapsed Legacy Statute 


Mayor and City Council of Baltimore City. v. White, Maryland Court of 
Appeals, No. 67 

The Uniform Simultaneous Death Act, which provides that “Where 
the title to property or the devolution thereof depends upon priority 
of death and there is no sufficient evidence that the persons have died 
otherwise than simultaneously, the property of each shall be disposed 
of as if he had survived,” incorporates by reference the provision in the 
lapsed legacy statute that “No devise, legacy or bequest shall lapse or 
fail of taking effect by reason of the death of the devisee or legatee in 
the lifetime of the testator, but every such devise, legacy or bequest 
shall have the same effect to transfer the right, estate and interest in 
the property mentioned in such devise or bequest as if such devisee or 
legatee had survived the testator” and the two statutes may be con- 
strued together in the event two persons die without there being any 
evidence that they died otherwise than simultaneously. 


Oral Trust of Insurance Proceeds 


Popilock v. Piernikoski, Pennsylvania Superior Court, No. 19 


A trust as to personalty may be established by parol, but to create 
such a trust the burden is on the one who alleges it to furnish proof by 
clear, precise and indubitable evidence and there was insufficient proof of 
an oral trust of insurance proceeds where the evidence showed that the 
insured, while seriously ill in a hospital, had substituted his daughter 
as beneficiary of his insurance policies in place of his deceased wife, 
allegedly with the understanding that she would divide the proceeds 
equally among the insured’s children, and after recovering from his ill- 
ness, returned home and lived in sound mental and physical health 
until his death three years later, during which time he declined to 
change the insurance beneficiary and never directed his daughter to 
share the proceeds with any one. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Contemplation of Death—Motive 


Fidelity Union Trust Company, Executor v. Department of Taxation and 
Finance, New Jersey Prerogative Court, No. 7740 

Decedent assigned her share in her brother’s estate to her sister in 
1943, three months after her brother’s death. She was in good health 
at the time of the transfer. She died in 1944. Decedent was 72 years 
of age at the time of her death and it was shown that she and her 
husband were childless and each had ample resources of his own. The 
sister was less fortunate financially. It was held that the gift was not 
intended as a substitute for testamentary disposition and is not taxable 
as a transfer made in contemplation of death. 


Deductions of Legal Expenses 


Cob v. Commissioner, U. S. Tax Court, 10 T. C. No. 46 


Taxpayer, in 1941, made certain gifts, thereafter filed a gift tax re- 
turn, and paid the tax as disclosed by the return. In 1942 he was notified 
that a proposed adjustment would result in a gift tax deficiency of 
$13,840.52. Thereupon taxpayer employed attorneys, upon whose advice 
a protest was filed. Upon receipt of notice of deficiency.a proceeding 
was brought in this Court. Thereafter, pursuant to settlement, tax- 
payer paid a deficiency in gift tax of $6,000, together with interest of 
$643.80. In 1944 he paid his attorneys for their services $2,260. It was 
held that the amount paid to his attorneys by taxpayer is not allowable 
as a deduction under section 23(a) (2), Internal Revenue Code. 


Lifetime Transfer—Nonresident at Time of Creation of Trust 


Opinion of the Attorney General, Raleigh, North Carolina 


Decedent irrevocably transferred stocks in trust, reserving the income 
for life. He was a resident of Pennsylvania at the time of the transfer, 
but moved to North Carolina and was a resident of that state at the 
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time of his death. The North Carolina law taxes the transfer of enjoy- 
ment of property as well as the transfer of the legal title; consequently, 
the corpus of the trust is includible in decedents’ estate and is subject 
to North Carolina inheritance tax law. 


Claim for Refund 





Estate of Fitzgerald v. U. S. A., U. S. Circuit Court of Appeals, 
Ninth Circuit, No. 11,651 

The Commissioner erroneously and illegally included in the value 
of decedent’s gross estate a sum received during the year subsequent to 
decedent’s death as dividends on stock owned by decedent. A claim 
for refund was filed some three years and ten months after payment 
of the tax. 

It is held that the claim should have been filed within three years 
of payment, in accordance with the limitation period provided by Code 
Sec. 910 with respect to erroneous collections, and that the four-year 


limitation period under Sec. 3313 is inapplicable. Therefore the claim 
for refund is barred. 





Unauthorized Practice of Law by Accountants 





In the Matter of Application of New York County Lawyers Association, 
Appellate Division 119 N. Y. L. J. 1371 


Although an accountant must in his work and advice take cogni- 
zance of the law, and particularly tax law, and it is proper that he 
apply legal knowledge in work which he does as an accountant, it is not 
permissible for him, if he is not an attorney, to give legal advice which 
is unconnected with accounting work in which he is engaged. He may 
not set himself up as a public consultant on the law of his specialty. 
An accountant who was not an attorney was unlawfully engaged in 
the practice of law when he was employed by a corporation, not to do 
work or to give advice relating to its books of account or to render 
services in the preparation of a tax return, but solely to give his opinion, 
and after a study of decisions on the subject gave his opinion, on the 
question whether a payment which the corporation contemplated mak- 
ing could under the income tax law be deducted in its tax return for 
the year in which the payment was made or must be allocated to earlier 
years. That accountants may be admitted to practice before the 
Treasury Department and the Tax Court cannot be regarded as 
authorizing accountants to practice tax law at large. The provision in 





eta gy th NSE As Nee ANNES 





j 








THE BANKING LAW JOURNAL 497 


the Penal Law which prohibits practice of the law by unauthorized per- 
sons is enforcible by criminal prosecution, by an action for an injunction, 
or by a summary proceeding under the provisions of the Judiciary Law 
which were enacted in 1937. In such a summary proceeding, instituted 
by a bar association to punish for contempt a person engaged in un- 
authorized practice of the law, an injunction to the extent appropriate 
may be issued as part of the remedy. 


Charitable Deductions—Disclaimers of Legacies 





Estate of Selig v. U. S., U. S. Circuit Court of Appeals, Third Circuit No. 9493 


Decedent died less than 30 days after he executed his will. Conse- 
quently, under Pennsylvania law, his bequests to charity were void. 
After the estate tax return was filed and due, certain agreements pur- 
porting to be disclaimers of legacies, but which recognized the right 
of the life tenant to “consume the assets of this estate,” were filed. 
Their purpose was to obtain a deduction for legacies disclaimed in favor 
of charity under Sec. 812(d), as amended by the 1942 Revenue Act. 

It is held that, since the bequests to charity were void, no deduction 
is allowable on account of charitable bequests. It is held further that 
there was no disclaimer of legacies in favor of charity, such as would 
authorize a deduction. Atlhough decedent died after February 10, 
1939, the decisive date for deductibility of disclaimed legacies, the 
second and third requirements of the amended law were not met. No 
irrevocable disclaimer was made before the date prescribed for filing 
the estate tax return. There were mere agreements that remainders 
should go to charity, and they were subject to the right of the life 
tenant to “consume the assets of this estate.” 


Trust Income Taxable to Grantor 





Commissioner of Internal Revenue v. Hogle, U. S. Circuit Court of Appeals, 
Tenth Circuit, No. 3514 


Donor created trusts for the benefit of his children, which consisted 
of securities trading accounts to be managed and operated under donor’s 
direction. Although donor had been held taxable on net income of 
the trusts resulting from trading on margin, net income for each of the 
taxable years 1935 to 1941 still was not taxable as a gift by donor to 
the trusts. The income tax holding was based on donor’s power to 
dominate the amount of income that would accrue from trading. How- 
ever, such net income accrued immediately and directly to the trusts 
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and did not accrue to donor. Therefore no transfer either directly or 


indirectly was made by donor to the trusts of property or property 
rights. 


Trust Income Taxed Under Clifford Rule 





E. M. Lockard v. Commissioner, U. S. Circuit Court of Appeals, First Circuit 
No. 4255 


Donor created an irrevocable short-term trust in 1938, providing that 
the income should be paid to her husband for six years. At the expira- 
tion of such period of time or upon the earlier death of the husband, the 
principal was to revert to donor free of trust. In 1939, donor trans- 
ferred additional property to the trust. Although the trust income was 
taxed to donor under the doctrine of Helvering v. Clifford, taxable gifts 
of future income were made at the times of the transfers to the trust 
in 1938 and 1939, and not as the payments of income were made to the 
husband from year to year. 


No Gift Tax on Settlement Pursuant to Court Decree 





Albert V. Moore v. Commissioner, U. S. Tax Court, 10 T. C. No. 48 


Albert V. Moore made certain cash payments to his wife and created 
a life insurance trust for her benefit pursuant to a decree of divorce 
which ratified and confirmed a separation agreement. It was held 
that the transfer of property and cash by Moore in compliance with the 
decree of the court was for an adequate and full consideration in money 
or money’s worth, and did not constitute taxable gifts, following Com- 
missioner v. Converse, 163 Fed. Rep. (2d) 131. 


Power to Invade Corpus for Benefit of Life Tenant 





Union Planters Nat. Bank, et al., Exrs. v. Henslee, U. S. Circuit Court of 
Appeals, Sixth Circuit, No. 10576 


Decedent, by will, transferred property in trust for the benefit of his 
mother for life, with remainder to charity. The mother was to be paid 
the amount of $750 a month, which was payable out of corpus to the 
extent that the income might prove insufficient to meet the charge. In 
addition, the executors and trustees were authorized to invade the 
corpus for the “pleasure, comfort and welfare” of decedent’s mother, 
for the purpose of providing for the mother in such a manner as she may 
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desire.” At the time of decedent’s death, the mother was 85 and had 
adequate independent means of support. Nevertheless, the District 
Court sustained the defendant collector’s motion to dismiss the suit 
brought by the representatives of decedent to obtain a refund based 
upon the collector’s disallowance of the charitable bequests deducted 
in the return. The motion was sustained by the District Court upon 
the ground that the complaint did not state a cause of action. On ap- 
peal, the Circuit Court of Appeals reverses the lower court and holds 
that the case should be tried upon appropriate issues raised in the 
pleadings. The decision is reached in view of the allegations in the 
complaint that the mother’s life expectancy was but three years at the 
time of decedent’s death, that she was worth approximately $100,000 
in her own right, and that her habits of living were such that her actual 
living expenses had been considerably less than the amount of the 
monthly bequest. 


Previously Taxed Property Deductions 





E. M. McCarthy v. Collector of Internal Revenue, U. S. District Court, 
Civil Action No. 6687 

Decedent died in 1939 within five years of the death of her sister 
in 1936. Decedent had been named as sole legatee of her sister’s estate. 
The sister’s debts had been paid out of income earned by her estate 
during decedent’s lifetime. The debts nevertheless are held deductible 
in determining the value of property received by decedent from her 
sister, in order to arrive at the deduction allowable for previously taxed 
property. 


Insurance Trust—Contemplation of Death 





Estate of R. J. Flick v. Commissioner, U. S. Circuit Court of Appeals, 
Fifth Circuit, No. 12160 

Decedent, who died in 1940, transferred insurance policies on his life 
in trust in 1935. Prior to the transfer, the policies were payable to de- 
cedent’s executors, administrators, or assigns. His wife and daughter 
were named as successive life beneficiaries of the trust. Upon the death 
of the survivor, the principal was distributable to decedent’s issue. The 
trustees were authorized to purchase property of decedent’s estate and 
make loans to the executors or administrators. They were also au- 
thorized to cash in the policies and collect any dividends. Four years 
after creating the trust, decedent made a will providing for distribution 
of his residuary estate to the same beneficiaries as those who were to 
benefit from the insurance trust. It is held that the insurance is not 
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taxable under either Code Secs. 811(c) or 811(g). Under applicable 
Florida law, the insurance would have gone to decedent’s wife and 
children free from the claims of creditors of the estate, even though 
it had not been assigned. 


Joint Bank Account—Transfer in Contemplation of Death 





Opinion of the Attorney General, Maryland 


Decedent transferred money on deposit to herself and her husband 
within two years of the time of her death. It is ruled that, unless the 
husband overcomes the presumption that the transfer was made in 
contemplation of death, the full value of the joint account is subject. 
to inheritance tax. 


Retirement of Old Bonds and Issuance of New Bonds 





Union Telephone Company v. Commissioner, U. S. Tax Court, 7 T. C. Memo. 
Docket No. 10564 

It was held that the transactions here involved between petitioner 
and the holder of all its outstanding old bonds did not constitute pur- 
chase and sale transactions but an exchange or substitution of new 
bonds for old as evidence of a continuing indebtedness between the 
same parties. It was further held that the amount paid for premium 
and unamortized discount and expense upon retirement of the old 
bonds in 1941 is not deductible in full in that year, but should be amor- 
tized over the life of the new bonds issued in exchange for the old. 
South Carolina Continental Telephone Company, 10 T. C. No. 22. 
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INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





RITING in a recent issue of 

The Tax Review, Professor 
Lewis H. Haney of New York Uni- 
versity points out that taxation 
and inflation are the two millstones 
which are grinding the middle class 
of this country. Both taxation 
and inflation, he emphasizes, are 
“inter-related as complementary 
parts of a scheme to destroy sav- 
ing, and to liquidate the great 
American middle class.” 

According to Professor Haney, 
New Dealism here and Socialism 
abroad are characterized by near- 
zero interest rates and almost 100 
per cent taxation on large incomes. 
The first, reflecting an easy-money 
policy, is calculated to prevent 
private savings; the second, ex- 
treme “progressive” taxation, is de- 
signed to seize any private savings 
that may survive. 

Noteworthy has been the tenden- 
cy to exempt low incomes from 
any direct taxes, to provide in- 
creased “social security” in various 
ways, and to allow wage advances. 
But, on the other hand, those in 
the middle and upper income 
brackets are being “soaked”; in 
other words, all savings and savers 
are being dealt with harshly. In- 
terest rates, it is remarked, are held 
so low that small savers are at 
their wits’ end to maintain their 
savings. Furthermore, taxation is 
so discriminatingly high on people 
of moderate income—those who 
are ordinarily able to save—that 


thrift is exhausted in merely main- 
taining a decent standard of living. 
The result of this is apparent in 
the security markets; there, the 
springs of venture capital are be- 
ing dried up at a time when world- 
wide shortages indicate the need 
of increased: investment in order 
to get increased capacity for pro- 
duction. 


It is true that one of the effects 
of inflation is a gradual increase in 
the money incomes of the middle 
classes. But this is accomplished 
slowly and in a backward way, 
and reluctantly follows the general 
increase in the cost of living. How- 
ever, after witnessing a gain in in- 
come, the recipients find them- 
selves in a higher income tax 
bracket; after encountering a pro- 
gressive increase in the tax rate, 
they start to wonder whether the 
increase in salary was worthwhile. 
Between the rise in the cost of liv- 
ing and the increase in the tax 
burden, the “typical American 
citizen” is in sore straits indeed. 

“America is not the first country 
to have seen its middle classes be- 
ing squeezed out of existence,” 
states Professor Haney, remarking 
that “This is the usual end of col- 
lectivism.” In Russia and Ger- 
many, the totalitarian state was 
founded on the masses. Neverthe- 
less, under the thumbs of the dic- 
tators, these same masses worked 
and fought for a new aristocracy 
such as the officials who  sur- 
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rounded Hitler and those who now 
surround Stalin. Professor Haney 
feels that we must avoid such an 
outcome and that the tendency to- 
ward collectivism must be stopped. 


Consumer Durable Goods 
Demand 


Economist L. Jay Atkinson of 
the Department of Commerce has 
made a detailed analysis of the 
market for five basic, consumer 
durable goods items. His study 
discloses the demand backlog for 
automobiles, vacuum cleaners, re- 
frigerators, washing machines and 
‘radios will provide significant sup- 
port for our economy. In the past, 
wide swings in consumer durable 
goods demand and production 
have been a major source of 
instability. 

Although Mr. Atkinson believes 
that the backlog of demand will be 
wiped out in the next five years, he 
is of the opinion that the economy 
will not be confronted with its 
sudden disappearance, since the 
liquidation of demand will be stag- 
gered. This conclusion, however, 
is based on the premise that a level 
of high business activity will con- 
tinue; it will not hold good if a 
general recession is experienced. 

First to lose their backlogs, ac- 
cording to the study, will be the 
manufacturers of vacuum cleaners. 
Next in order come makers of 
washing machines and refrigera- 
tors, with automobile makers last 
to witness the abatement of heavy 
demand. Since the market for 
television and FM radios cannot 
be accurately measured, the out- 
look for radio manufacturers is 
somewhat clouded. 

Automobile makers are still en- 


joying a heavy demand. Current 
production is just about equal to 
replacement and normal growth re- 
quirements, and little net reduc- 
tion has been made in the accumu- 
lated demand built up during the 
war. On last January 1, replace- 
ment demand was estimated at 
somewhere between 5 and 6 million 
cars, the replacement backlog of 
over-age autos having risen by al- 
most 2,500,000 cars in the last 
two years. Production of 3,500,000 
cars this year will practically wipe 
out the theoretical deficit in the 
total number of cars in use, but the 
replacement backlog will be even 
larger. 


Demand for vacuum cleaners is 
almost entirely for replacements 
and was estimated at less than 
3,000,000 on the first of the year. 
Last year’s production amounted 
to 3,700,000. 


A sizeable backlog exists for 
electric refrigerators. This is be- 
cause of war-postponed demand 
and the fact that 1947 output was 
only slightly in excess of prewar 
production. As of January 1, 1948, 
demand for replacement and addi- 
tional refrigerators was estimated 
at 6,000,000. This compares with 
a 1947 production of 3,500,000 for 
the domestic market. 


January 1 demand for electric 
washers was estimated at 3,000,- 
000 machines for replacements, and 
2,000,000 for households that did 
not have machines before. It is 
believed that 1947 production of 
3,700,000 machines cut the backlog 
by 2,000,000. It is possible, how- 
ever, that improved automatic 
washers may improve demand, as 
may increased use of coin-operated 
public units. 
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Last year, output of 16,000,000 
home radios, of which 14,500,000 
were for the domestic market, 
brought the industry within a few 
million of filling the pent-up de- 
mand for conventional sets. How- 
ever, large dollar volume sales may 
continue despite the exhaustion of 
the conventional model market; 
this would reflect the higher prices 
of television and FM sets. 


Farm Outlook 


According to the Bureau of 
Agricultural Economics, the out- 
look for American farm products is 
good for the next twenty-five 
years. The Bureau’s forecast takes 
into consideration an allowance 
for some slackening of business, as 
well as a reduction in foreign de- 
mand. 

A relatively high level of em- 
ployment is anticipated for the 
next two and a half decades. 
“Strong forces,” it is predicted, 
“will also be operating to hold 
prices received by farmers, well 
above the low level of the 1930's.” 

As far as wages are concerned, 
these are likely to continue rela- 
tively high. Also, fiscal and credit 
policies are not likely to be used as 
to unnecessarily deflate prices. 
However, the Bureau labels its 
conclusions as “nothing more than 
a statement of chances.” 

The decline in farm population 
is expected to continue, as is the 
trend toward fewer and somewhat 
larger farms. Also anticipated is 
a decrease in the number of small- 
family or subsistence farms where 
agriculture is still the chief source 
of income. On the other hand, it 
is probable that there may be an 
increase in very small units that 
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serve as a home for families whose 
chief source of income is from non- 
farm work. 


Insurance Company Investments 


Discussing the relationship of life 
insurance companies and equity in- 
vestments, George L. Harrison, 
President of the New York Life 
Insurance Company, notes that re- 
stricted investment in common 
stocks is now permitted for life 
insurance companies by some 
thirty states. Included are New 
Jersey, Connecticut, Massachusetts 
Pennsylvania, Wisconsin, and Ohio. 
It was only last year that the two 
latter states liberalized their laws 
in this respect. These six states 
are the domicile of life insurance 
companies holding over 46 per cent 
of all life insurance company as- 
sets. On the other hand, New 
York, where companies holding al- 
most 40 per cent of such assets are 
domiciled, prohibits the purchase 
of common stocks by life com- 
panies. 

It may be noted that Canadian 
life insurance companies are per- 
mitted to invest a maximum of 15 
per cent of their assets in common 
stocks. In England, where some of 
the most conservative life com- 
panies are located, no restriction 
whatever is applied to their pur- 
chase. 

As Mr. Harrison observes, 
numerous arguments have been 
made against life insurance pur- 
chase of common stocks. Most 
frequently mentioned is the possi- 
bility of loss of principal; common 
shares, representing the equity of 
a corporation, are first to suffer the 
impact of bad times or poor earn- 
ings. Instability of market prices, 
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fluctuations of life insurance com- 
pany asset valuations, and the re- 
sulting difficulty of apportionment 
of life insurance dividends, are ob- 
vious. All these factors emphasize 
the uncertainties of equity invest- 
ment. 

Another disadvantage is the ir- 
regularity of income that is in- 
herent in the increases or decreases 
of dividends paid by corporations. 

Furthermore, there is the ever- 
present political argument that 
wide ownership might lead to ex- 
cessive involvement of life com- 
panies in the management of in- 
dustrial companies. 

These objections, states Mr. 
Harrison, constitute real problems 
which are not easy of solution. 
However, he notes that serious 
study and thought may provide 
some answer. For example, it 
might be possible to offset some 
loss of principal by setting up a 
reserve, over a period of time, 
from the relatively high average 
yield that is offered by common 
stocks. This same device might be 
used to level out the irregularity 
of income. Nevertheless, the vola- 
tility of asset values would re- 
main; this disadvantage, with its 
adverse effects upon a divisible 
surplus, represents a real problem. 

As for the likelihood that the 
holding of common stocks will 
thrust the life companies directly 
into the field of corporate manage- 
ment, this danger might be miti- 
gated by the adoption of certain 
safeguards. Such safeguards al- 


ready are in force in many states, 
and limit the amount of any one 
common stock which can be held 
by an individual life company. 
Attention to life company in- 
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vestment in common shares, Mr. 
Harrison points out, has been 
stimulated by the feeling, in some 
quarters, that the flow of savings 
of our economy into investment 
has been impeded. It is possible, he 
marks, that the purchase of com- 
mon stocks by life insurance com- 
panies will materially help to re- 
move this impediment. 


Bank Lending 


The Federal Reserve Bank of 
New York notes that bank credit 
expansion has been curbed, fol- 
lowing the sharp increase in the 
last half of 1947. Business loans 
of weekly reporting banks in the 
third week of April were nearly 
$450 million less than at the year- 
end; in the corresponding period 
of 1947, they were almost $1 bil- 
lion over the total outstanding at 
the end of 1946. 

Practically the entire amount of 
the decline in loans this year oc- 
curred in New York and Chicago. 
At these two money centers, it 
must be remembered, a great deal 
of the borrowing is done by large 
corporations; renewed access to the 
capital markets made possible the 
repayment of bank loans and the 
securing of additional funds which 
might otherwise have been ob- 
tained through the medium of ad- 
ditional bank accommodation. 

Also responsible for the decline 
in the volume of business loans 
have been the voluntary efforts 
of bankers to restrain further ex- 
pansion of bank credit, as well as 
the pressure on the banks’ reserve 
positions resulting from the 
Treasury’s retirement of U. S. 
Government securities held by the 
Federal Reserve System. 
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TO AMERICA’S BUSINESSMEN, BANKERS, AND SECURITY DEALERS: 


On April 15th, a new and enlarged advertising and 
publicity program was launched by the Savings Bonds 
Division of the Treasury Department. It urged every man 
and woman throughout the nation to purchase United 


States Savings Bonds to the limit of his ability and at 
regular intervals. 
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You, as businessmen, will understand the importance 
of this new SECURITY DRIVE. It will help to curb infla-— 


tionary pressures by absorbing "loose money." Unlike 
war loan drives, it will not increase the national 
debt. The money will be used to retire bonds now held in 
the banking system, thus helping to cut down the supply 
of banking funds. 


Most important, it will help the average man build 
greater financial security for himself and his family. 
As business leaders in your communities, you can do 
much to insure the success of this important drive and 
thus help to relieve inflationary pressures. The pub- 
lic respects your judgment, accepts your advice. 


On behalf of the Treasury Department, I urge you to 
encourage your employees, customers and neighbors to 
buy United States Savings Bonds regulary-—-for their 
own security, your community’s security, and for the 
nation’s security. "America’s security is Your 
Security." 


Sincerely, 
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Mr. Micawber was only half-right ! 


R. MICAWBER’S financial advice to 
young David Copperfield is justly 
famous. 


Translated into United States cur- 
rency, it runs something like this: 


‘¢ Annual income, two thousand dol- 
lars; annual expenditure, nineteen 
hundred and ninety-nine dollars; 
result, happiness. Annual income, 
two thousand dollars; annual ex- 
penditure, two thousand and one 
dollars; result, misery.” 


But Mr. Micawber was only half- 


AUTOMATIC SAVING IS SURE SAVING-U.S. SAVINGS BONDS 
Contributed by this magazine in co-operation 


right! 

Simply not spending more than you 
make isn’t enough. Every family must 
have savings to provide for their future 
security. 

100% Government-backed U.S. 
Savings Bonds offer one of the best 
ways imaginable to build savings, 
through two automatic plans: (1) Pay- 
roll Savings; (2) Bond-A-Month. 


Join the Plan you’re eligible for 
today! As Mr. Micawber would say: 
“Result, security!” 


SECURITY 
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